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[' a man conversant with the history both 
of jurisprudence and of statesmanship 
in the South should be asked suddenly to 
name the salient quality which has hereto- 
fore distinguished the masters of these two 


high crafts in the State of Georgia, for ex- 
ample, he would probably answer, unhesi- 
tatingly, eloquence. But give him time to 


reflect upon the eminent achievement, the 
public services and enduring worth of such 
men as Berrien, Stephens, Hill, the Cobbs, 
the Lumpkins and this gray-haired youngest 


Bleckley, 


answer to 


brother of the group, Logan E. 
would he not rather change his 
Wisdom? 


any restricted sense; rather that quality es- 


Nor would he mean wisdom in 
sential to greatness of life, wisdom, which 
from integrity of intellect 
the sanest 


can spring only 
and heart wedded to widest, 
knowledge 

Judge Bleckley has himself said, in one of 
those thoughtful essays deserving to live 
among the choice letters of today, that “to 
be wise, we must discern truth and love duty. 
To know is not enough; to feel is not 
enough; we must both know aright and feel 
aright, and from this right knowledge and 
right feeling, we must send forth a life 
stream of right conduct.” Fairly has the life 
of the great jurist exemplified his own sim- 
ple but majestic conception of wisdom. 

The main facts in his career may be 
summed up briefly: 

He was born on July 3, 1827: so, while his 


B. 
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intellectuai powers are still undimmed and 
his physical vigor remarkable, he is already 
more than half a dozen years past the three- 
score-and-ten terminal. This enduring vigor 
will doubtless be attrib- 
uted by many to his being mountaifn-born. 


of body and mind 


For a mountaineer of mountaineers is our 
great judge. born on the hill!-tops, as his 
sires before him, he has always found his 
dearest happiness there. His unfailing de- 
light has been, whenever the holiday times 
the 
career, to slip away from crowded thorough- 


came, breathing-spaces in his busv 
fares and back to the mountain calms, the 
shades and streams and high, pure air that 
had made his boyhood’s joy, and still stood 
for strength and peace in his life. His 
lonely little lodge on Screamer Mountain, an 
isolated peak of the Blue Ridge, has been, in 
his busiest vears, a veritable paradise to him; 
while next has ranked in his affections the 
pleasant cottage in Clarksville, a hill-top vil- 
lage in North Georgia. In telling all this 
I have told, probably, the secret of Judge 
Pleckley’s long-enduring vitalism: both of 
physique and intellect. 

It was early in the mountain boy’s life that 
he chose law as his mistress; and in the first 
flush of youth he was admitted to the bar. 
But practice came slowly; for he had opened 
his office in a little country town in the sec- 
tion of North Georgia where he was born. 
The location was obscure, shut in by moun- 
tains, and wholly unfavorable to professional 
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success. Yet he had not at that time the 
money requisite for purchasing a library and 
removing to a more advantageous point. 
Consequently, the day was not long in ar- 
riving when the young barrister must find, 
temporarily, a more lucrative occupation. 

\ clerkship in a transportation office was 
opportunely offered to him, a position which 
he accepted and held for three years, only 
gving it up when Governor Towns appoint- 
ed him one of the secretaries of the executive 
The latter place he filled but 
one vear; for his first, most ardent love was 


department. 


wooing him back to her with a call which 
he could never disregard. Therefore, in 
1852, being then twenty-five years of age, he 
opened a law office in Atlanta, where, from 
the first, his success was no matter of dowpt. 

In 1853, we find the mountain vouth aspir- 
ing to a position of such importance that, in 
the eafly days of his candidacy, his aspira- 
tions were regarded by the State at large as 
audacious in the extreme. His own naive 
words relating to the matter, when he was 
recently asked by the Bar Association of 
Georgia to teii something o! those early 
davs, will give vou the measure of the situ- 
ation better than mine could de. 

“The office to which I aspired,” said he, 
“was that of Solicitor-General of the Coweta 
circuit, which, as then constituted, embraced 
eight counties, and included the city of At- 
lanta. The oftice was believed and reputed 
to be the best-paying office in the State, and 
so was an object of desire by nine other gen- 
tlemen as well as myself. Three of these 
were so badly beaten in the race that I have 
forgotten their names.” 

This election was by the Legislature on 
joint ballot of the two houses, and it suffices 
to savy that, after several ballots, vounz 
Bleckley was chosen for the position, and 
that he served out his four years’ term as 
distinction tha‘ 


Solicitor-General with such 


forever thereafter office and high dignity 
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have sought him. In 1864 he received the 
appointment of Reporter to the Supreme 
Court. This he accepted, but resigned three 
years later to resume his regular practice. 
It was in July of 1875, when Mr. Bleckley 
was forty-eight years of age, that he became, 
by executive appointment, an Associate Jus- 
tice of the Supreme Court of Georgia. This 
honorable seat was not only unsought by 
the busy and devoted lawyer, but, when first 
Later, however, it 
was accepted and filled for five difficult, over- 


tendered, was declined. 


worked vears, after which he felt that he had 
won the privilege of resigning and giving 
himself to himself. 

But Judge Bleckley’s great wisdom, as 

- S ° a 

well as his ability to serve, were too much 
State’s 
judiciary for him to be permitted long to 


needed in the constitution of the 
walk his peaceful private ways. Earnestly 
and urgently he was summoned back to ser- 
rounding his sixtieth 


vice in 1887, when 


vear. This time the Governor had appointed 
him Chief Justice of the Supreme Court. 
The Supreme Bench of Georgia was at this 
time probably the most over-crowded court 
United States, the 
and worst paid. The 
greatly amended since, by the addition of two 


in the hardest worked 


situation has been 
new justices to the hard-driven three, and 
also by a better equating of toil and remuner- 
ation. But in the twelve vears during which 
Judge Bleckley labored so faithfully upon 
this Bench, first as an Associate Justice, and 
later as Chief of the three, the work was 
such as would have worn to’ exhaust:on the 
brain, body and nerve force of an ordinary 
man. Yet no ordinary man was this long- 
limbed, stout-sinewed, large-brained son of 
the mountains; therefore, he endured the 
strain heroically, until he was close upon his 
seventieth year, when he again resigned his 
seat, this time finally, as he had indeed 
earned the right to do. This ultimate resig- 
nation came in 1894, and ciosed a term of 
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public service remarkable in length and 
worth. 

In the following year, 1895, Judge Bleck- 
ley retreated to his mountain home, and an- 
nounced his permanent retirement from the 
profession: and this not for the purpose of 
spending his remaining days in slothful ease 
or vacuity, but in order to pursue uninter- 
ruptedly certain lines of study and intellec- 
tual occupation that had long attracted him. 
Again the words in which he himself has re- 
cited the aims and aspirations filling him 
when he retired from his life’s chosen pro- 
fession, will come in far more aptly than any 
of my own. Ingenuous as a boy he always 
is, in such confessions, more than _ half 
humorous, yet wholly sincere. 

“My retirement to private life,” he says, 
“was voluntary, and I supposed and intended 
it to be perpetual. Then the public duties of 
mere citizenship began seriously to engage 
my attention. The noble ambition to know 
how to vote took possession of me. I sin- 
cerely desired to qualify myself for the exer- 
cise of the elective franchise. ‘The money 
question was then, as it still is, before the 
country, and | longed to understand it and 
see for myself how it ought to be decided. 
My ignorance of it was utter and profound. 
In the summer of 1895, laying aside all other 
business, I devoted myself to the study of 
this one subject. At first, the sole end I had 
in view was to qualify myself as a voter; but 
| soon found out, from an examination of the 
standard works and other writings, that no- 
body really understood the subject at bot- 
tom, and that I was hardly less ignorant con- 
cerning it than the rest of mankind. This 
fired me with zeal not only to master it, but 
to become its expounder to the world. Ac- 
cordingly I began writing down in note- 
hooks brief notes of my reflections, medita- 
tions, and acquisitions touching value and its 
measurement, and touching money and 
divers related topics. This practice I have 
continued for five vears, and am still engaged 


in it. The note-books have multiplied to 
more than twenty, and their contents to 
more than two thousand pages, and I frankly 
say I have not yet qualified myself to vote 
intelligently on the money question, though 
1 believe 1 am almost qualified!” 

It should be added here that there was 
universal regret throughout Georgia, as well 
as other sections, when the destruction by 
fire of all these notes and manuscripts was 
announced through the public press little 
more than a year ago. This serious loss be- 
fell when the Judge’s cottage at Clarksville 
was burned. It had been the hope of the 
thousands who not only admire but trust this 
man of wide studv and thought, that from 
these voluminous notes would evolve, in the 
course of time, a_ well-digested, carefully 
moulded, condensed, but comprehensive 
work upon the momentous question of sound 
finance. Nor is this hope wholly lost; for 
the philosophical author, with a mere sigh 
or two over the ashes, set himself to the task 
of reproducing his notes and manuscripts, 
and the work is now moving on with good 
promise for future fulfillment. 

Yet what need to dwell upon the unfin- 
ished work of this venerable man? Whether 
it shall be completed by his own hands, or 
left to others, is with Him who orders wisely. 
But here stands the eminent jurist’s seventy- 
vear record, fair, finished, full; and it is such 
as the most exacting among us might well 
be proud to leave behind. 

To attempt, in a paper like this, to offer an 
adequate estimate of his achievements in 
judicature, or the value of his contributions 
to jurisprudence in the shape of notable de- 
cisions and weighty opinions from the 
Bench, would be utterly out of place, as well 
as supererogatory. The profession has 
already measured the worth of his work in 
that sphere, and has accorded to Judge 
Bleckley a place of distinction among the 
great living jurists. 

Allusion has been made, on another page, 
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to his contributions to literature in the shape 
of finished essays, these being often fine and 
thoughtful dissertations, or again scintillant 
with humor, or replete with delicate senti- 
ment. The Readers of THE GREEN Bac will 
recall with especial delight that “Letter to 
Posterity” in the issue of February, 1893. 
But our paper would be indeed incomplete 
without reference to Judge Bleckley’s poetry; 
for this many-gifted man is the author of 
some Probably the most 
widely admired of his productions in verse is 


notable verse. 
that fine poem of two stanzas which he read 
from the Bench, his last opinion during his 
first incumbency, and which will be found in 
64 Georgia 452. 

A unique proceeding, truly, as it is a 
unique poem. It was on the occasion of his 
resigning from the justiceship after five of 
the hardest-worked, most trying years a man 
could have, and is entitled “In the Matter of 
Rest.”" We reproduce it in full, as it de- 


serves. 


“Rest for hand and brow and breast, 
For fingers, heart and brain! 

Rest and peace! A long release 
From iabor and from pain: 
Pain of doubt, fatigue, despair,— 
Pain of darkness everywhere, 
And seeking light in vain. 


Peace and rest! Are they the best 
For mortals here below? 

Is soft repose from work and woes 
A bliss for men to know? 

Bliss of time is bliss of toil! 

No bliss but this from stin and soil 
Does God permit to grow.” 


A brother of the Bench, in a recent ap- 
preciation of Judge Bleckley, has most fit- 
tingly summed up the value of this poem: 
“The last stanza,” he said, “should be burned 
into the heart of every young man. It is the 
essence of common sense, the conclusion of 
human experience, the final deduction of 
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philosophy, and the ultimate dogma of re- 
ligion.”’ 
The poet’s “Farewell to the Law” has also 
been widely quoted and admired. It was 
written and published on the occasion of his 
permanent retirement, in 1895, from the 
“fierce forensic war” in which he had been 
so long a central figure. The note of in- 
tense personal feeling in these verses gives 
them their strongest interest as well as value. 
You will dwell longest upon the lines: 
“For more than one full decade, with pale, 
unsandaled feet, 

In pure and spotless ermine, I mused on 
Georgia’s seat, 

And righteous judgment rendered between 
the Tares and Wheat. 


My grand majestic master, vice-regent here 
of God, 

I quit thy special service, but stay beneath 
thy rod, 

An old and humble servant, uncovered and 
unshod.”’ 


It would indeed be a pleasure to give here 
a number of extracts from Judge Bleckley’s 
miscellaneous verse, not only that in grave 
and lofty strain, but also from the many 
specimens in which is exhibited his marked 
propensity to combine humor and sentiment. 
3ut the lack of space forbids. In the latter 
class of his verse, we can only cite “Law 
Love,” “Broadway,” and “Cucumbers”; and 
in the former, “Faith,” “Two Cities,” and 
that unsurpassed sonnet upon Alexander 
Stephens, beginning: 


“Of yeoman blood, but yet of noble birth,” 
and closing with the exalted tribute, 
“His state and country were to him the sanie, 


And both he served with love, and faith, and 
fame.” 
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A Reasonable Remedy. 


One more quotation must be allowed, as it 
gives a true insight into the character, the 
happy trust and love and treasure of hopeful- 
ness that are the inheritance of this gentle- 
hearted agnostic: 


“In the depths of the night 

Cometh faith without light, 

Cometh faith without sight, 

And I trust the great Sovereign unknown. 

No finite or definite throne, 

But the infinite, nameless, 
One. 


unthinkable 


No definite hope may endure, 

No favorite bliss be secure, 

Not even existence be sure; 

But the something that ought to befall 
Will happen at last unto all.” 


is not our privilege to speak now oft 

It t privilege to speak now of the 
personal character, the private walk and vir- 
tues, of this man of years and honors, to 
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extol, as the wish impels us, the simplicity 
and directness which constitute the majesty 
of his nature, the crystal-clear truth, unwith- 
holding benevolence and sweetness, the de- 
votion to family and friends; which have 
Nor may we even 
dwell, as we would, upon his captivating 
combination, in thought and speech, of Celtic 
wit with Anglo-Saxon force and depth of 
His biographers will tell, ade- 


made his life a benison. 


sentiment. 
quately, we trust, of all these qualities. 

For him, the shadows are lengthening fast. 
But cheerful and undaunted he looks out 
upon them, finding still a daily happiness in 
his daily allotment. 
tude of the public he served, the admiration 
of the profession he ennobled by his brother- 
hood in it, the untarnished love and trust of 


The respect and grati- 


all who were ever near to him,—all these fol- 
lowed him when he left active life, to return 
to his mountain calms; and they will follow 
him still when he passes to the great, golden 
calms of the Beyond. 


A REASONABLE REMEDY. 


By GEORGE BIRDSEYE. 


A marriage, as a matter of course, 
Is necessary for divorce; 

So we should legislate our laws 
For a reduction of the cause, 

And thus we’ll have divorces few 
When marriages are fewer, too. 
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THE JURY FETISH. 


By ENOCH JOHNSON. 


NCE there was a king—so runs the story 
—who had an inordinate passion for 

fine apparel. There were a number of weav- 
ers and tailors to his majesty whose ingen- 
uity was constantly taxed in devising cloths 
and cuts to gratify this passion; and any per- 
son who had any new ideas to offer on the 
subject of kingly raiment was accorded a 
ready audience at court. One day there 
came to the palace a pair of precious rogues 
who had themselves announced to the king 
as weavers, who, if provided with the requis- 
ite gold and silver, could produce a cloth of 
marvelous richness, and fashion it into rai- 
ment for the king that would fairly dazzle the 
eye with its splendor. The king was de- 
lighted. The self-styled weavers were royally 
entertained. They were given apartments in 
the palace, and dined sumptuously every day. 
A loom was put up for them for the weaving 
of the cloth, and they were provided with 
the necessary melting pots and other imple- 
ments required, and their large and repeated 
requisitions for gold and silver were prompt- 
ly honored. In the course of a few days the 
king came to see how they were progress- 
ing with their work. He found them appar- 
ently busy at the loom. Shuttles were pass- 
ing and repassing, the batten was rattling, the 
thread-beam moving regularly, but not a 
particle of cloth was to be seen upon the 
cloth-beam. The cunning knaves, prepared 
for this emergency, explained to the king 
that so fine and resplendent was the woven 
cloth that it could be seen only by an artistic 
and appreciative eye, adding, that he, of 
course, could see it; and then, tenderly pass- 
ing their hands over the imaginary cloth, 
they called his attention to its rich texture 
and coloring. The king, doubting his own 
senses, and fearful of lying under the imputa- 





tion of being blind to the highest beauty, pre- 
tended to see the cloth and to admire it 
greatly. He called in a number of his cour- 
tiers and explained the case to them. The 
king having taken snuff, the courtiers were 
in duty bound to sneeze, and they likewise 
pretended to be profoundly impressed with 
the richness and beauty of the cloth. And 
now, the knaves ‘having set a time when the 
weaving would be completed and the cloth- 
ing ready for the king to put on, the king is- 
sued a proclamation that on a certain day he 
would appear in public dressed in new and 
magnificent robes. On the day appointed 
the king repaired to the weavers’ room, was 
divested of his outer clothing, and the knav- 
ish imposters went through the motions of 
putting the new raiment upon him, stopping 
every now and then to clasp their hands in 
silent wonder and admiration at the splendor 
of the garments. A procession was now 
formed, and at the head of this, under a gor- 
geous canopy supported by rich-attired 
bearers, the king marched from the palace 
down through the principal thoroughfare of 
his capital. It had been given out that the 
kingly robes were of such fineness and splen- 
dor that only those possessing keen eyes for 
beauty would be able to perceive them. The 
populace observing the king walking with 
stately and self-admiring pride, and his cour- 
tiers following in obsequious admiration, 
raised their voices in huzzas and loud acclaim 
as he passed by. But a little child held aloft 
in the arms of its mother that it might the 
better behold the spectacle, cried out as the 
king came by: “Oh, mamma! the king hasn’t 
anything on!” The spell was broken. De- 
risive laughter was now heard on all sides. 
The king came to his senses, and hurried 
incontinently back to the palace in deep hu- 
miliation, to find, of course, that the rascally 
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weavers had made good their escape with 
their booty. 

Haec fabula docet—well, it teaches several 
things. For our purpose let us draw the les- 
son, that we may be so blinded by our pre- 
conceptions of a thing, which have been 
formed and confirmed by authoritative opin- 
ion, that we cannot or will not see that thing 
in its true light; and only when we become 
as little children divested of such preconcep- 
tions and looking with the unbeclouded eye 
of sense—common sense—is the true char- 
acter of the thing disclosed to us. 

Trial by jury might almost be said to be 
indigenous to our law. Its origin, certainly, 
is obscure, and so closely has it ever been 
associated with the law in common, and even 
professional thought, that it has seemed to 
be of its substance rather than as it really is, 
merely an arm of its administration. It nas 
been a favorite topic for eulogy with our law- 
yer orators, in and out of court. They have 
delighted to trace its history from the earliest 
recorded beginnings down through the cen- 
turies: how, in the Magna Charta Liberta- 
tum, this priceless privilege was wrested from 
King John by the barons, sword in hand, at 
Runnymede, confirmed by King Henry the 
Third, redeclared and reasserted in the Peti- 
tion of Right under King Charles the First, 
and how it has ever stood the great bulwark 
of our liberties, guaranteeing the protection 
of life, liberty and property against the ar- 
bitrary interference and spoliation of tyranni- 
cal power. And so, by the fulsome panegy- 
ric of orators and writers this institution has 
become venerable, something sacred in our 
juridicial polity, a legal Ark of the Covenant 
on which it were sacrilege to lay hands. En- 
shrined by tradition and cherished assoc:a- 
tion, there has, thus, been an ascription to it 
of a sort of a priori excellence which has fore- 
stalled criticism, blinded us to its glaring de- 
fects and held in abeyance the question which 
such defects naturally suggest, whether this 
time-honored mode of trial has not served 
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its purpose, whether it is not unsuited to the 
present time and age, and should not be 
passing, as have gone before, trial by ordeal 
and by single combat or wager of battle. 

Trial by jury, in early times, had its highest 
sanction as a political safeguard, rather than 
as a particularly just and expeditious method 
of determining personal or property rights; 
and the tenacity with which we have clung 
to this system of trial is doubtless due, in 
great measure, to the fact that it has been 
regarded as a repository of popular power to 
restrain the encroachments of tyrannical au- 
thority. And, indeed, a powerful weapon 
this was in the hands of the people in the 
days when autocratic and despotic kings held 
sway with little regard for the rights of their 
subjects, and whose minions sat in their 
courts to dispense a more than dubious jus- 
tice. But an argument for jury trial, per- 
fectly valid and convincing when based upon 
such conditions, avails nothing to-day. Our 
nisi prius judges are, generally, elective. 
‘hey are from the people and stand close to 
them, and the citizen, jealous of the right of 
trial by his peers will be as like to find them 
on the bench as in the jury box. He will be 
less likely, too, to imperil his rights by sub- 
mitting them to the determination of the 
court rather than to a jury, for while scandal 
is deplorably rife in connection with our jur- 
ies, it rarely besmirches the judicial ermine. 
Indeed, the independence, the fearlessness, 
the probity and the fine sense of honor of our 
judges are at once the glory and the safe- 
guard of our political system. 

Laying aside extraneous considerations 
and viewing trial by jury simply as machin- 
ery for the administration of justice, does 
not this method fall so far short as to war- 
rant lopping it off as a cumbersome and 
needless adjunct to our judicial procedure? 
One of the first essentials in the proper ad- 
ministration of justice, is, surely, that it 
should be speedy. But it moves at a veritable 
snail’s pace in jury cases. Rarely do these 








cases end with the initial submission of the 
issues to the jury. 
ing disagreements and mistriais, with the con- 


There are the aggravat- 


sequent retrials, new trials granted by the 
for improper instructions to the jury, for dis 
qualification of jurors, for misconduct of or 
affecting the jury, for excessive or inadequate 
Is not all 
Do not our law 


decisions touching these points? 
the w eight of evidence, etc. 
shelves groan under the weight of the printed 
decisions touching these points? Is not all 
this exasperating and expensive to litigants 
and burdensome to taxpayers? Some law- 
vers who find a continuing profit in pro- 
tracted litigation may look with complacency 
upon this tardiness in the final settlement of 
disputes, and in some cases, it is feared, even 


f 


encourage it. But is not the prolonging ot 


litigation like in kind, if not in degree, with 


the barratry which originally incites it? In 
China, it is said, physicians are paid so long 
as those who intrust their health to their 
keeping remain well. May the time soon 
come when the services of a lawyer who 
keeps his client out of iitigation will be 
deemed quite as deserving of remuneration 
as those of the one who gets a client out suc- 
cessfullv—never quite whole—after he ‘s in 
, "| 
Business men, too, are becoming more 


and more restive under the burden of en- 


forced attendance upon the court as jury- 


men. The lot of a juryman is not, of course, 
as hard as it once was. He is no longer con- 
fined without meat, drink, fire or candle un- 
til the rendition of the verdict; but his posi- 
tion is sufficiently unenviable to make the 
average man of business prolific in excuses 
to avoid being placed in it. And, it is hard 
to see why in this busy, commercial age, 
when competition is so keen and time so 
precious, men should be forced to lay aside 
their own affairs to arbitrate the quarrels of 
their neighbors. Few men can, without 
warning, leave their business for days, some- 


times weeks together, for jury duty, without 
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a often irreparable, to such business. 
Such sacrifices should not be called for ex- 
cept in public emergencies. Such an emer- 
gency may be conceded in the trial of one 
accused of a capital crime. So long as we 
have upon our statute books the barbarous 
paradox oj a legal sanction for a breach of 
the sixth commandment, jury trial, in some 
form, will doubtless be necessary; not, how- 
ever, because the rights of the accused would 
be any the less secure with the judge than 
with a jury, but because upon no one man 
should be placed the responsibility of holding 
the scales of justice where the balance is the 
awful one of life and death. But even here, 


as, perhaps, in the trial of other first-degree 


felonies, three judges might sit instead of 
one, with the requirement of unanimity for 


conviction. Any one charged with crime 
who would be loath to submit his case to 
uch a tribunal, would, it is feared, be pretty 
1uch in the plight of the Irishman awaiting 
trial, who to the consolatory words of a sym- 
pathetic friend: “Cheer up, Pat, the judge 
will give you justice,” responded dolefully: 
“Faith, an’ I’m afraid he will.” 

But if a unwar- 


praiseworthy, though 


ranted, solicitude for the rights of persons 
accused of crime would stick at a denial of 
jury trial in criminal cases, a proposition for 
its abolishment in civil cases should not ap- 
pear too startling for seri us consideration. 
Why should not our judges decide the facts 
as well as the law in such cases? Will they 
be less painstaking and conscientious in their 
findings of fact than in their conclusions of 
law? And are they not better fitted by their 
training and experience to sift and marshal 
the ultimate facts in a complicafed case than 
is the average jury, especially after whatever 
clear notions the jury may have as to such 
facts at the close of the testimony have be- 
come more or less confused by the counter 
Indeed, 
judges are assuming more and more the 
obligations of final arbiters as to the facts, 


harangues of opposing counsel? 
a 5 
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Brief Notes on the Northern Securities Case. 


in the frequent setting aside of verdicts and 
the granting of new trials. From this posi- 
tion, in effect that of a thirteenth juryman 
with countervailing vote, it would not be a 
very abrupt, and certainly not an iiogicai 
step, to make the court the only jurvman. 

With the court thus sitting as judge and 
jury, it is believed, also, that there would be 
a decreasing number of those meretricious 
claims which encumber the docket ¢’ our 
courts, and whose sponsors are ever encour- 
aged by the hope that by some hocus-pocus 
they will succeed in getting their cases by 
the court to find favor with an undiscriminat- 
ing jury. 

Even now the foundations of this vener- 
able institution would seem to be crumbling 
in the legislation which has been enacted in 


} few of the States, making less than a unani- 


10us vote of a jury in civil cases sufficient 
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fer a verdict, and in the constitutional au- 
thority given for such legislation, in others. 
Many lawyers, too, impressed by the incon- 
veniences and delays attending jury trials 
are making a practice of waiving the right to 
a jury, and trying their cases to the court 
by stipulation. 

Times change and men and institutions 
change with them. This is a fast moving 
age, with a tendency to cast aside cumbrous 
weights that retard its 


and unnecessary 


progress. Conservative as is the law, it is 
not uninfluenced by the spirit of the age, anc 
will ere long, it should seem, lift from its 
administration the incubus of a mode of trial 
which but for the traditional glamour that 
has been thrown about it would long since 
have been consigned to the limbo of forgot- 


ten and discredited procedure. 


BRIEF NOTES ON THE NORTHERN SECURITIES CASE. 


By Francis R. JONES. 


1. The so-called Sherman anti-trust law 
is a purely penal statute. It prohibits the 
It is like a liquor 
It is, 


therefore, to be construed strictly by all the 


doing of certain things. 
statute. Intent is not an ingredient. 
tenets of statutory construction. 

2. The prohibition against combinations 
in restraint of trade ought, therefore, to be 
Restraint 
*, which 


construed in a strictly legal sense. 
of trade is an historical legal doctrin 
has prescribed limits. The combination of 
two competing persons, real or artificial, is 
not within those limits. 

3. Even if the statute were not a penal 


one, it still ought to be 
strictly, since it is in every way detrimental to 


construed most 


trade and commerce. It harasses in a dia- 


bolical way the irresistible evolution of mo- 
dern commercial tendencies. As such it is 


in itself a restraint of trade. 


4. If the statute is to be construed strict- 
iv, it is impossible logically to reach the con- 
clusion of the Circuit Court without over- 
ruling the law in regard to the status of a 
corporation, which was settled by the brill- 
jant opinion of Mr. Chief Justice Taney, 
in Ohio and Mississippi Railroad Company 
Black 286. person, 
real or artificial, cannot conspire with itself. 


«. Wheeler, 1 For a 


II. 


If, on the other hand, the Supreme Court 
of the United States should take the view 
that the statute is a salutary one, and as 
such ought to be given full scope, reasons of 
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policy may well dictate a broad interpreta- 
tion. 

In this case there can be no doubt that, 
if the court believes that the statute does 
and ought to prohibit the sort of thing ac- 
complished in this instance, it can readily, 
upon accepted and settled principles, affirm 
the decision of the Circuit Court. 

1. For there can be no doubt that trans- 
portation is a part of commerce, and as such 
that the practical amalgamation of two com- 
peting lines of railway may result in the 
hinderance of commerce. It is, therefore, 
in its broad sense a restraint of trade.— al- 
though not within the accepted legal doc- 
trine. But it is perfectly possible and rea- 
sonable to say that the words were not used 
in their strict legal sense. 

2. And if the statute is found to prohibit 
the accomplishment of this thing, it certain- 
ly gives power to a court to enforce the pro- 
hibition. It cannot be maintained that such 
a combination can be formed in a round- 
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about way in fraud of the statute. In its es- 
sence it is not, on a broad construction of 
the statute, a combination of a person, real 
or artificial, with itself,—which, of course, is 
an impossibility. There can be no doubt that 
the court, in order to avoid a fraud of the 
statute, can look at the whole transaction. 

It is in this way alone, | conceive, that the 
opinion and judgment of the Circuit Court 
can be supported. And even then, the 
question must be handled with great care in 
order not to deal a tremendous blow to the 
science ot the law. 

In conclusion I would say that the statute 
seems to me to be most iniquitous and 
harmful, and needless to effect any salutary 
or beneficent purpose. And the legal prin- 
ciples involved are so axiomatic, on the one 


side and on the other, that it would be a 


| work of supererogation to make an extended 


argument or cite authorities for or against 


the decision of the Circuit Court. 


IN CUBA. 


By Louis C. CornisuH. 


“A REGGOR is still fishing, sir!” said the 
Corporal, in answer to the Colonel’s 
inquiry. “He’s been at it since six this morn- 
ing.” The Colonel passed along to his tent 
and there seated before his little writing 
table, his lighted pipe helping him in his 
cogitation, he tried to discern his duty. 

In his brief military experience nothing 
had perplexed him more than this case of 
Greggor’s. The man had enlisted at the out- 
break of the war. He had been alert to 
serve through the tedious weeks preceding 
the voyage to Cuba. No soldier in the com- 
pany had been more faithful up to the be- 
ginning of the garrison duty two months 


before. Then there had come a change. 


Greggor grew listless, and although he still 
performed his work satisfactorily, it was evi- 
dent that he was no longer in the same good 
spirits. The apathy that had gradually been 
stealing over him gained control the pre- 
vious week, when to the surprise of his com- 
pany he was seen early one morning, fishing 
pole in hand, angling for imaginary fish in 
an imaginary stream that seemingly flowed 
before his tent. 

To the jests that were flung at him from 
all sides Greggor made no reply. Indeed, 
he did not seem to hear them. Seated in 
front of his tent, humming to himself “Ye 
banks and braes o’ Bonny Doon,” he ap- 
peared heedless alike of the jeering crowd 
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who looked on him in amazement and of the 


camp duties which no sane soldier can forget.” ' except homesickness,” 


The inevitable happened. He was promptly | 
marched off to the guard tent for not answer- 
ing the summons of the drum. But this 
change of locality made no difference to the 
babbling brook which had charmed him. 
Possessing himself of a piece of string and a 
pin, he soon was fishing again and again 
continuing the song, “How can ye bloom sae 
fresh and fair?” 

Reprimanded, scoffed at, made to periorm 
his duty under the vigilance of the guard, all 
of which he bore with a Scotch 
when the chance offered he immediately re- 
turned to his fishing. Occasionally he would 
ask, “Do ye no smell the hills?” 

A kindly wonder replaced the first jeering 
of the camp. All through the months of ser- 
vice Greggor had done a man’s work. 
He was no shirk. And the laugh which 


stoicism, 


first greets the disordered mind gave 
place to .the sympathy which the sane 
always feel for the less sane. “They ought 


to send him home now, while there’s a 
chance,” the men had said. And the Colonel 
himself inclined to the same opinion. Yet 
to justify himself, he had ordered that Greg- 
gor should be left undisturbed for one day, 
to see if he would not tire of his endless fish- 
ing. Here was the result. From six o’clock 
that morning, without stopping for his food, 
the man had sat before his tent, humming 
that never-ending tune, and had fished an1 
fished. 

The Surgeon had reported on the case. 
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“There is nothing the matter with the man 
he had said, “but the 
chances are it will kill him inside of a week.” 

Nothing but homesickness! The Colonel 
as he sat in his tent and reviewed the case 
wondered if it were not enough. After the 
heat of the day the cool night air of Cuba 
suggested the lands far away to the north. 
Surely, when a man had served so sturdily, 
it was hard for him to die. The Colonel laid 
down his pipe, drew forth his writing ma- 
and recommended that on account 
of “acute nostalgia” Private Greggor be 
honorably dismissed from the service and 
be sent on the next transport to New York. 

Through the few days that intervened be- 


terials, 


fore his discharge, Greggor continued to 
fish with unabated persistency. Called to 
his meals, he ate sparingly. Release from 
oversight, back he went again to his fishing, 
indifferent to all else about him. And when 
the hour for dismissal finally arrived he was 
allowed to carry his pole on board the trans- 
port, while two soldiers from his company 
saw to his effects. 


Once safely on board the transport, how- 
ever, the mists seemed to clear irom his 
The babble of imaginary brooks died 
And as the transport weighed anchor 
pole 


mind. 
away. 
Greggor was seen to cast his fishing 
into the sea. 


he called to the 
as he 


“I’m no gone daft at all,” 
men in the small boat below him, 
peered over the side at them complaisantly. 
“Ye see I just caught what I was fishing for.” 
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THE BRITISH HOUSE QF LORDS IN ITS JUDICIAL CAPACITY. 


poy ae 
pe th 
N appeal to the House of.Lords is essen- 
tially and emphatfcally a last resort on 
the part of any litigant in Great Britain, and 
is also highly expensive. Moreover, it must 
be preceded by a lonz course of costly liti- 
gation in the lower courts, as well as. by an 
absolutely unassessable amount of mental 
wear and tear. But an explanation of the 
course of procedure may not be without 
interest to those readers. of THe GREEN 
Bac who know little of the procedure of 
the highest court in the United Kingdom. 
The first thing that sirikes both the appel- 
lant and the curious stranger about the 
House of Lords is its utter unlikeness to any 
court of justice with which he is familiar. 
The atmosphere is distinct and peculiar, and 
as different from an American court—or any 
as can well be imagined. 





other British court 
The whole chamber seems bathed in an air 
of calm repose and cool deliberation. There 
is neither hurry nor excitement, and the 
usual crowd of interested spectators is ab- 
sent. 

If a litigant has lost his case in all the 
lower courts, and is still convinced or per- 
suaded that the law is really on his side—and 
strict law is the nearest approach to absolute 
justice we can look for in human society— 
and decides to appeal to the Heuse of Lords, 
he will find from the very outset that he is 
to have a wholly new experience. The 
familiar, if somewhat exasperating document 
headed with “Take Notice,” which has ap- 
peared in all previous proceedings now 
disappears, and the appellant makes ac- 
quaintance with a document addressed 
“To the Right Honourable the House of 
Lords”: the humble petition and appeal of 
John Blank, praying that the judgment in 
the case of Blank v7. Doe may be reviewed 
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before His Majesty the King in his High 
Court of Parliament. 

But even before this petition .can be 
“lodged” (presented), the litigant must ob- 
tain two counsel (barristers) of repute to 
certify in formal terms to the Lords that 
they “humbly conceive this to be a proper 
case to be heard before your Lordships.” 
This petition must be printed on parchment 

-a costly item in the luxury of appeal. When 
it is presented, security has to be given for 
due payment of the costs to be incurred— 
namely ‘a recognizance” to the amount of 
five hundred pounds and a bond for two hun- 
dred pounds. 

Assuming that these preliminaries have 
heen completed, then the case for each side 
forming the subject-matter of appeal has to 
be set forth for “My Lords.” It must be 
clearly printed in large type on quarto- 
sized sheets, and bound in book-form. Forty 
copies must be lodged, and of these ten must 
be bound in purple cloth, with parchment 
slips inserted at each part of the case, thus 
dividing the book into sections—viz.: “Peti- 
tion for Appeal”; “Appellant’s Case”; “Ap- 
pellant’s Index’’; ““Respondent’s Case’’; “Re- 
spondent’s Index.” 

No witnesses are called, of course, in an 
Appeal to the Lords, and consequently there 
is no cross-examination, and no sparring be- 
tween counsel. The facts are supposed to 
have been already threshed out, and it re- 
mains but to deliver the final and irrevocable 
fiat of the highest court upon the law of the 
case. 

The ultimate arbiters who constitute this 
Supreme Court of Appeal are, nominally, all 
the peers of the realm, that is, all the mem- 
bers of the House of Lords. Every peer, of 
whatever rank, is entitled to sit and hear 
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arguments ‘n any case. But in actual prac- 
tice the lay peers, as distinguished from the 
legal peers, do not-attend, and they never 
attempt to exercise their constitutional right. 
The judges who constitute the House of 
Lords as a legal tribunal are the Lord Chan- 
cellor, the Lords of Appeal in Ordinary (life 
peers created for this special purpose), and 
any other members of the House of Lords 
who have held high judicial posts in the past, 
such as ex-Lord Chancellors and judges of 
the lower courts who have been raised to 
the peerage. Three legal peers are neces- 
sary to form a quorum, and this condition 
would be in no way changed if all the lay 
peers thought proper to attend at the hear- 
ing of judicial appeals. In practice, however, 
though not by statute, both the hearing and 
the decision are left entirely to the law lords. 

During the hearing the Lord Chancellor 
in his robes comes down from the woolsack 
and takes a seat along with his legal col- 
leagues on the bench nearest to the bar, 
on the other side of which is accommodation 
for about a dozen barristers. Before each of 
the Lords is placed a small movable table to 
hold his papers and books of reference. And 
then the business begins. But it is conduct- 
ed in a very different manner from the pro- 
ceedings of which the litigant has had un- 
fortunate experience in the “courts below.” 
in the House of Lords there are no flurried 
witnesses, no excited and anxious “parties,” 
no amusing speeches. The facts are before 
the House in clear print and in compact and 
condensed form. The counsel for the appel- 
lant proceeds to argue against the judgment 
of the lower court. in the light of the law 
as he views: it—and sometimes he reviews 
facts, although he is not supposed to do 
so. He does not orate; and his argument 
takes somewhat the forni of debate in a con- 


versational tone. There is no haste, and as 


noints are raised and cases are cited, the at- 


tendants are engaged in bringing books of 


reference so that the Lords may verify quo- 
tations or refresh their memories. Now and 
then a peer puts a quiet question which either 
throws some new light on the subject or 
leads to further inquiry. Everything pro- 
ceeds in a calm and dignified manner, and 
for an example of patient, dispassionate per- 
severance there is no court in the world that 
can excel the House of Lords sitting as a 
court of final appeal. 

When the counsel for the appellant, has 
stated his case, and the counsel for the re- 
spondent has, in the same conversaticnal 
manner, replied; when the Lords have heard 
both sides of the disputed points in great de- 
tail, and have elicited all the information 
they require to form a judgment on the legal 
questions presented for their consideration, 
then the House adjourns, and the time comes 
for the suitor to exercise patience, for when 
a decision will be delivered, no man can say. 
The Lords require time for deliberation, and 
the law must not be jostled. 

At last, however, the appellant hears from 
his solicitor (attorney) that his case is on 
the paper for the next day’s business. The 
House meets at 10.30 A. M. The litigant 
goes to the palace of Westminster, as the 
Houses of Parliament are called, and finds 
himself in the lobby, with a small crowd of 
other anxious appellants and_ respondents, 
whose cases are also down on the paper for 
judgment. Here also are the gentlemen in 
wigs and gowns, who being professionally 
engaged may enter the sacred precincts 
by the big doors, while their brethren, 
equally learned in the law, but not at the mo- 
ment professionally engaged, must wait their 
opportunity like ordinary civilians. 

Assuming that the anxious litigant has ob- 
tained entry to hear what is officially desig- 
nated “consideration” of his case, he will find 
the appearance of the Chamber somewhat 
different from what it was during his last 
visit. The Lord Chancellor is seated on the 
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woolsack; and the other peers—four or five 
of them—are on the benches near the bar, 
two on each side of the “gangway,” and each 
with a little table in front of him. Perfect 
silence reigns; calm and deep peace pervade 
the atmosphere—whatever may be the tur- 
moil in the litigants’ breasts. 

After a time, the Lord Chancellor rises, 
and, with slow and deliberate pace, descends 
to the clerk’s table. 


He begins to read from 


Some law lords are habitually minute in 
setting forth their reasons for arriving at 
conclusions, and im marshalling the argu- 
ments by which they fortify their reasons; 
but other law lords are as habitually terse 
and reticent, frequently concurring without 
giving either reasons or argument. 

The 


ever, as fixed and immutable as the laws of 


following rule of the House is, how- 


the Medes and Persians: each peer must 








« 
is 


weer ask em 


HOUSES OF PARLIAMENT 
his manuscript as soon as he has reached the 
table: ‘““My Lords, in the case of Smith v. 
Jones”—and so on to the deliverance of his 
cwn opinion on the disputed points. Then 
he returns to the woolsack, and a iaw lord 
rises and reads his opinion, perhaps at some 
length, but with great clearness and argu- 
mentative force. Then rise in succession the 
other law lords, 
reading his opinion, some giving reasons at 
length, and others merely concurring in a few 
words with opinions already read. 


each not delivering, but 








FROM 


OLD PALACE YARD. 
read, not recite, his judgment from his own 
written or printed text, and he must read it 
standing, as if he were addressing the whole 
House, and not a long array of empty 
benches. 

When all the law lords have finished read- 
ing their opinions, the appellant realizes, let 
us suppose, that they are unanimously in 
favor of the 
which means the dismissal of the appeal. 
This being so, the Lord Chancellor fises, 


but standing by the side of the woolsack, and 


decision of the lower court— 
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turning towards right and left, as if the si- 
lent benches were peopled by listening peers, 
thus pronounces, without pause or hesita- 
tion: “Mv Lords, the motion before your 
Lordships’ House is that the appeal be .dis- 
missed. Contents? Non contents? The 
contents have it. The judgment of the 
House is that this appeal be dismissed, and 
that the appellant do pay to the respondent 
the costs of this appeal.” 

And all is over; nothing remains for the 
appellant but to pay, as ordered. This pro- 


The Green Bag. 


ceeding is final, and the unfortunate litigant 
has only the consolation of reflecting that 
the highest legal luminaries in the United 
Kingdom of Great Britain and Ireland 
have—in a most impartial manner, after con- 
sidering the case in the light of strict law, 
and on principles of pure justice, decided that 
the lower court had arrived at a correct de- 
cision. To take a case to the House of 
Lords is a costly experience, but finality is 


seldom to be bought cheaply. 


WRONG WITHOUT REMEDY: A LEGAL SATIRE. 
VIII. 
THE NOMINAL DIRECTOR’S MISFORTUNE. 


By WaLLaceE McCamant. 


HE good times were over; a panic had 
swept through the country; banks had 
failed by the score, railroads were passing 
into the hands of receivers, the price of real 
estate had dropped until it had become un- 
saleable and the money market was tight. 
Hamilton Anderson was one of the few who 
could afford to be philosophical. He had 
his Oregon mine, on which development 
work had been freely done till now there 
was ore enough in sight to run the mill for 
twenty years. Its dividends brought in any- 
where from fifty thousand to seventy-five 
‘thousand dollars a year, and gold was a com- 
modity which found a ready market even in 
‘such <'mes as these. Besides the mine, An- 
derson had other resources, cash and securi- 
ties easily convertible into cash, amounting 
to at least two hundred and fifty thousand 
As he had turned to account the 
marked the 


dollars. 
fever for consolidation which 
good times, he was alive to the financial op- 
portunities offered by the panic to a man of 


his resources. 


On a visit to the mines he stopped in Port- 
land and bethought him of his few shares of 
stock in the Banks-Elverson Company. He 
called at the company’s place of business 
and asked for some information about the 
He learned that two years before, 
stock- 


business. 
I after Anderson had become a 
hoider, the house had purchased from David 
Allison for one hundred thousand dollars the 
He also 


learned that Allison had been a director in 


property which it then occupied. 


the Banks-Elverson Company at that time; 
Allison owned no stock in the company, ex- 
cept the one share necessary to qualify him 
to serve as a director, and he had accepted 
the position merely to fill out the board as a 
personal favor to his friend and neighbor, 
Mr. Banks. 

Next day each member of the board of 
directors in the Banks-Elverson Company 
received a demand signed by Hamilton An- 
derson that the corporation rescind its at- 
tempted contract of purchase from Allison 


and bring suit against the latter to recover 
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the one hundred thousand dollars paid him. 
Banks immediately called on his attorney 
and laid the matter before him. Banks said 
that while the realty occupied by the cor- 
poration was now unsaleable, at the time 
they had bought from Allison it was well 
worth the purchase price paid. He was ad- 
vised that under the law a contract between 
a director and the corporation was scrutin- 
ized with care and was set aside by the courts 
if in any manner unfair to the corporation; 
that some States upheld such a contract if it 
appeared to be perfectly fair, while other 
States held all sales made to a corporation 
by one of its directors as void ab initio. Ore- 
gon was one of these latter States. The 
Supreme Court of Oregon in the case of 
Stanley v. Luse, 36 Oregon 25, had squarely 
held that such a sale should be set aside as 
constructively fraudulent, even where the 
corporation paid only the fair value of the 
property sold. The manner in which Allison 
happened to be a director was pronounced 
wholly immaterial. Banks was further ad- 
vised that in case the corporation did not 
rescind and sue Allison, that Anderson 
would have a standing in court to do so. 

“If the hundred thousand dollars were re- 
covered, to whom would it belong?” he 
asked. 

“To the corporation,” was the answer. 

“We could distribute it in dividends, then, 
could we not? That would give Anderson a 
few hundred dollars and nearly all of the 
remainder to Mr. Elverson and myself. We 
could take Allison’s note to ourselves for 
our dividends and make the matter one of 
bookkeeping except for the small sum paid 
Anderson. Isn’t that the way out of this dif- 
ficulty ?” 

“| see only one objection,” said the attor- 
ney. “By section 3231 of our code the direc- 
tors of a corporation are made personally 
liable for its debts if they distribute dividends 
to such an amount as to make the corpora- 
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tion insolvent, or even to diminish its capital 
stock. 1s the financial condition of your 
company such that you can distribute one 
hundred thousand dollars in dividends with- 
out impairing your capital?” 

“No,” said Banks, “it is not. We owe a 
great deal and we cannot collect our ac- 
counts. Elverson and I cannot afford to 
make ourselves personally responsible for 
the corporate debts.” 

“Then see Allison, explain matters to him 
and let him protect himself.” 

Allison was astonished when he learned 
what Banks had to tell him. He consulted 
counsel and made up his mind that he was 
liable, if sued. The realty would be his again, 
but he well knew it could not now be sold for 
fifty thousand dollars. He could not raise 
one hundred thousand dollars, and all he had 
in the world was at stake. Moreover, he 
owed a good deal of money, and the mere 
bringing of the suit would impair his credit 
and seriously embarrass him. He saw ina 
minute that Anderson was a blackmailer and 
that it was necessary to buy him off. 

Allison hunted up Anderson and made one 
proposition after another, all of which were 
rejected by Anderson. Allison had but little 
money, and his offers were not particularly 
alluring. Finally Allison bethought him that 
he had thirty-five hundred acres of timber 
land in Tillamook County, Oregon, valued 
at twenty-five thousand dollars. It was sub- 
ject to a mortgage for five thousand dollars, 
«nd the interest and taxes were burdensome 
to carry. There was no railroad anywhere 
near the property, and inaccessible timber 
was hard to sell in the present condition of 
the money market. Allison offered Ander- 
son this property subject to the mortgage, 
an Anderson accepted the offer, after send- 
ing out a timber cruiser and getting a favor- 
able report on the land. The stockholders 
of the Banks-Elverson Company met and 
unanimously ratified the sale of the Portland 
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property by Allison to the corporation. An- 
derson paid off the mortgage on the timber 
iand, and a few years later, when prosperity 
had returned and a railroad had been built 
into ‘Tillamook County, he sold the property 
for fifty thousand dollars. 

CONCLUSION. 

Anderson shrewdly invested his available 
assets while prices were low and in scarcely 
an instance did his judgment prove at fault. 
On the return of prosperity he sold at one 
hundred dollars a share stocks which he had 
picked up for ten and twenty dollars. He 
now had money enough to supply all his 
wants and to give him the influence which 
money can buy. 

In his singular career his iron nerve had 
never for an instant failed him and his knowl- 
edge of corporation law had never been at 
fault. He contributed liberally to the public 
and benevolent enterprises of the community 
He 


spent his money freely at the clubs and enter- 


and was regarded as a generous man. 


tained frequently and well; he was therefore 
Without 
ever asking anything in return he contrib- 
uted liberally each year to the campaign fund 


regarded as a jolly good fellow. 


of his political party; he was, therefore, re- 
His 


culture, leisure, money and ability enabled 


garded as a party man from principle. 


him to shine in society; he was regarded as 
the greatest matrimonial catch in St. Louis. 
He was loyal to his friends and had helped 
many of them, financially and otherwise: his 
acquaintance was large, and he made it a 


If he 


point to remember faces and names. 


had run for office now, he would have polled 
his full party vote and more. 

He had neglected the admonitions of his 
conscience so often, that it no longer both- 
ered him much. He had half persuaded him- 
self that a large share of the wealth of the 
nation had been amassed by methods quite 
as reprehensible as his, and that methods 
sanctioned by success, approved by custom 
and not contravening the law of the land 
were not far out of the way. 

And yet he knew full well that while he 
had grown in wealth, in power and in popu- 
larity, he had declined in manhood. The dis~ 
honest dollar in the pocket brought a lower- 
ing of ideals, a sacrifice of the clearness of 
moral vision. He no longer drew the clear 
distinction as of cld between meum and tuum. 
As he looked back on the old days, when he 
had righteously battled for the purification 
ot the bar, as he compared his old self with 
his present self, he sometimes asked, “Has 
it paid?” 

He took up a course of historical reading; 
he read Motley’s Dutch Republic and United 
Netherlands and was powerfully impressed 
with the heroism of the sturdy Dutchmen 
who won their land from the sea and pre- 
served it from Spanish oppression in the most 
unequal struggle of the ages; as Hamilton 
Anderson turned the search-lights inward, he 
was conscious that his was no longer the 
fibre from which heroes were made, and 
there came to his mind the familiar couplet 
from Goldsmith: 


“Tll fares the land, to hastening ills a prey, 
When wealth accumulates and men decay.” 
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REMINISCENCES OF A REPORTER OF DECISIONS. 


By GtorGce Fox TuckKER. 


L 

HILE the office of a Reporter of De- 
cisions may not afford a great variety 
of incident, it is not without experiences, 
both pleasant and profitable, the purpose to 
portray which is offered as an excuse for 
these unpretentious reminiscences. It was 
in the last of June or early in July, 1892, that 
a court officer notified the writer that Chief 
Justice Field requested an interview at the 
Court house. I found that gentleman in the 
judges’ lobby and was informed in an ac- 
cent that betokened a kindly interest that he 
and his associates had concluded to ask me 
to accept the position so soon to be vacated. 
There is hardly a remembrance of association 
with the judges during eight and a half years 
of service that produces so pleasant a sen- 
sation as the memory of this evidence of 
their favor. Of course, it is well known that 
while the selection of a reporter belongs 
primarily to the Executive that privilege is 
graciously intrusted by him to the Court, so 
that the Governor’s duty in the premises is 

largely a perfunctory one. 

The first argument I listened to as a re- 
porter was of the case of Commonwealth v. 
Trefethen, 157 Mass. 180, assigned at a spe- 
cial session of the court, in September, 
1892. The Government was represented by 
Mr. Pillsbury, the Attorney-General, and the 
defence by Governor Long and Mr. Wil- 
liam Schofield, recently raised to the Su- 
perior Bench. The Attorney-General pre- 
sented his case with ability and Gov. Long 
spoke for the accused with force and with a 
profound sense of the responsibility. The 
decision of the Court held that “when evi- 
dence of declarations of a person are offered 
to show his state of mind or intention at the 
time the declarations were made, they may 
be so remote in point of time, or so altered 


in import by subsequent change in the cir- 
cumstances of the maker as to be wholly im- 
material, and wisely to be rejected by the 
judge; but the discretion to be exercised by 
the judge or judges presiding at the trial, in 
the admission or rejection of this kind of 
evidence, is not an absolute one, and the ex- 
ercise of it when the facts appear may be re- 
vised by this court.’ The facts were that a 
young woman, whom the defendant was 
charged with drowning, was found in the 
water a little over a fortnight after her disap- 
pearance and that the day before she was last 
seen she made the declaration that she was 
going to drown herself. As I remember, the 
duty of presenting the law on this point was 
largely assigned to Mr. Schofield. I now re- 
call a young man of serious aspect and quiet 
deportment slowly, deliberately and forcibly 
offering argument aiter argument in favor of 
the admission of the dead woman’s declara- 
tion, and producing, in the belief of the writer, 
a conviction in the minds of the judges that 
found expression in an opinion partly over- 
ruling a previous decision and concluding 
with the entry, “Verdict against Trefcthen set 
aside.” 
Il. 

Curious views prevail among laymen as to 
the duties of a Reporter of Decisions. Some 
are of the opinion that he is a kind of re- 
corder, entering in a book the names of the 
cases and the decisons thereon and receiving 
therefor compensation to his advantage en- 
tirely disproportionate to his supposed labor. 
On more than one occasion a lawyer has pre- 
sented me to his wife with the words, “Permit 
me, my dear, to introduce Mr. Tucker, the 
Reporter of Decisions of the Supreme Judi- 
cial Court.’’ My experiences have never been 
disturbed by an exception. Every woman 1 
can remember has regarded me with a pat- 
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ronizing air and has looked as if she wanted 
to say, “What! Reporter to the Court! Did 
it take you long to learn stenography, and 
do you not enjoy going round the State and 
listening to all the murder cases?” 

The views of some members of the bar 
even are capable of considerable enlarge- 
ment. I distinctly recall conversations with 
two attorneys during my time of service, each 
of whom observed that he thought my labors 
anything but onerous. The truth is that the 
position is not a sinecure; and the reporter 
naturally regrets that there is so much mis- 
information among members of the legal pro- 
fession. A writer said over thirty years ago 
in the English Law Review, “The duties and 
labors of a law reporter are appreciated for 
the most part, even by those who reap the 
greatest advantage from his exertions, at a 
very low rate. Nobody within the legal pro- 
fession doubts that he is a useful person; but 
that is the highest honor that is generally 
awarded to him; he is looked upon as a sort 
of mechanic, or perhaps that is even too high 
a title, for it is supposed to imply something 
like the possession of genius and science.” 

In modern times the term reporter has 
come to be misleading; and to this circum- 
stance may be attributed some of the ignor- 
ance at least of those outside the profession. 
In this day there is little need of the reporter’s 
personal attendance in court, as all the papers 
are printed and from them and the opinion of 
the judges the case is to be made up; but for- 
merly it was required that the reporter have 
an acute ear and a ready pen, as it was his 
duty to preserve much of argument and ob- 
servation. The late Judge Metcalf, commonly 
called a model reporter, gathered long ago, 
in 8 American Jurist, 260, statements of 
famous judges as to the value of certain 
reporting, a few of which may be quoted. 

Blackstone’s (William) Reports. “We must 
not always rely on the words of reports, 
though under great names; Mr. Justice 
Blackstone’s reports are not verv accurate.” 


The Green Bag. 


Per Lord Mansfield, Doug. 93 (3d Ed.) note. 
Gilbert’s (Equity) Reports. “22d June, 
1737, Easter Term 10 and 11, Geo. IL., in the 
Com. Pleas. Mr. Serj. Wynne, in an argu- 
ment this day in court, quoted, as an author- 
ity, a case in these Reports. The court ex- 
ploded the book, and told the serjeant they 
hoped he would quote cases from some better 
authority.” Clarke’s Bibliotheca Legum. 

The most caustic things were said about 
the Modern Reports. 

Vol. 2d. “Mr. Carthew cited a case in 2 
Mod. 97, to which Holt, Chief Justice, im ira 
said that no books ought to be cited but those 
which were licensed by the judges.” 1 Ld. 
Raym. 537. 

Vol. 4th. “See the inconveniences of these 
scrambling reports; they will make us appear 
to posterity like a parcel of blockheads.” Per 
Powell, J., 2 Ld. Raym. 1072. 

Vol. 8th. “A miserably bad book.” 1 Bur. 
386, in margin. “A book of no authority.” 
Per counsel, 2 Bur. 1062. A case being cited 
from 8 Mod. 267, “the court treated that book 
with the contempt it deserves.” 3 Bur. 1326, 
in margin. In 7 D. & E. 239, Lord Kenyon 
said nine cases out of ten in that book (8 
Mod.) are totally mistaken. 

Reference has been made to Metcalf as a 
model reporter. Such he was declared to be 
in my novitiate by one of the justices of the 
court, who urged me to study his style and 
method and profit by his example. A tribute 
to his ability and learning may be found in 
the 7 Law Reporter, 1, published in 1844. 

Let us now approach the threshold of the 
august tribunal itself. This is not a mis- 


nomer; it is an august tribunal. Its origin 
me" found in the colonial period; its de- 
ve ‘ has marked the great advance in 
com .] activity and relation, and its judg- 
me '  : ce been and are respected and fol- 
lowea hb ever the common law is practised 


and e:,.ity procedure is known. It is the ob- 
servation of some that it no longer maintains 
its prestige in that its decisions fail to show 
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the originality of thought, the breadth of rea- 
soning, the wealth of learning and the ac- 
curacy of treatment which characterized the 
opinions of the earlier judges. 

It is true that many questions presented to 
it are of little value, and it is to be regretted 
that so many tort cases appear -upon the 
pages of the reports. But the problems which 
involve corporate and commercial interests, 
the conveyance and transmission of prop- 
erty, in fine, all conflicts in which either prin- 
ciple or property is at stake, are solved both 
at law and in equity by opinions as luminous 
in statement and as just and logical in con- 
clusion as any given in the history of the 
tribunal. This is not an assertion; it is a 
fact which is revealed by comparisons. Not 
many years ago an eminent member of the 
Supreme Court at Washington is reported to 
have said that the position of Chief Justice of 
the Supreme Court of Massachusetts is a 
higher and more honorable one than that of 
Associate Justice of the United States Su- 
preme Court. And yet in less than a quarter 
of a century two eminent Chief Justices have 
accepted seats on the Bench at Washington. 

It is certain that strangers have long re- 
garded the appearance of the judges and the 
court as exceptionally interesting. The dig- 
nified deportment is worthy of imitation in 
other jurisdictions. Charles Dickens was 
favorably impressed by Massachusetts courts; 
he asserts in his American Notes that there 
is much to admire in the method of adminis- 
tration. “To an Englishman,” he declares, 
“accustomed to the paraphernalia of West- 
minster Hall, an American Court of Law is 
as odd a sight as, I suppose, an English Court 
of Law would be to an American. Except 
in the Supreme Court at Washington (where 
the judges wear plain black robes), there is 
no such thing as a wig or gown connected 
with the administration of justice.” But 
judges of our court have now adopted the 
gown and no one regrets the innovation. 

And now before we consider brief and 


‘ 


argument let us dwell a moment upon the in- 
troduction of the court to the people and of 
the call to litigan. ; to present their claims. At 
the beginning of the famous Borden trial in 
the Superior Court at New Bedford, in 1893, 
newspaper reporters from other States made 
light of the old-time ceremony with which the 
court was Opened. Soon, however, they 
qualified their views, even to the extent of 
declaring that similar procedure might well 
be adopted by courts all over the country. 
In 1894 the Supreme Court fixed absolutely 
the forms to be used by the crier. By direc- 
tion of the Chief Justice I printed them in 
160 Mass. 601. 
III. 

The preceding observations naturally call 
for some explanation of the modern method 
of arguing a case and of its treatment and 
disposition by the Court. The rule as to the 
preparation of a brief is familiar to all, but 
there is no rule as to verbal presentation and 
persuasion. If I may be pardcned the pre- 
sumption, I will classify the attorneys who 
appear before the full bench, as follows: 

:.—The effusive man. 

This individual does not often appear be- 
fore the Bench, and, when he does, he talks 
and acts just as if he had come to have a 
good time. Doubtless he would like to bring 
his lunch with him and stay all day. His 
brief is padded, largely with irrelevant cases. 
He little dreams how the examination of 
these authorities is to try the patience of the 
judge who is to write the opinion. He is 
careless and slovenly in method, and, as 
likely as not, cites on his brief the 30th vol- 
ume of Rhode Island Reports. He hardly 
touches a vital point, and has to be told when 
his time has expired. He volunteers the 
gratuitous observation that he was under 
the impression that he had only just begun. 
He gathers up his papers in the belief that 
he will win. 

2.—The assertive man. 

This advocate is imbued with the merit of 
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his case. He entertains contempt for his ad- 
versary and is confident of victory. He has 
little taste or tact. He is deliberately guilty 
of the dangerous and unjustifiable perform- 
ance of “traveling out of the record.” He 
has an irrepressible belief in nimself. If a 
judge asks him a question he replies in lan- 
guage similar to that which I once actually 
heard from the lips of a young attorney: “I 
don't wonder this case troubles your honors; 
it troubles me.” This is the man who boasts 
that he never took a senior but once, which 
deflection he occasionally alludes to in argu- 
ment,— ‘And now, your honors, let me em- 
ploy another illustration. Let me assume the 
case of a young attorney who employs senior 
counsel and the senior keeps all the fees.” 
This young barrister is satisfied with his own 
effort; the dissatisfaction will come when the 
court punctures his platitudes. 

3.—The man who pities the judges. 

This man is in middle life. When about 
thirty vears of age he forsook his vocation— 
clerkship, trade or whatever it was—in which 
he was competent and at which he earned a 
living, to become a poor lawyer. The only 
person who is not aware of this last fact is 
himself. The judges are in his opinion so 
ignorant that he feels charged with the duty 
of offering enlightenment. Destitute of 
felicity of delivery or expression, he proceeds 
to read elementary law to his tired but patient 
hearers: and when, having begun a sentence, 
“This was a case,” the Chief Justice breaks 
in “Read only the parts which are pertinent,” 
he believes the interruptions inspired by jeal- 
ousy of his attainments. He concludes his 
argument with no diminution of pity for the 
Court. And yet he is not a bad man. He 
practises his profession within his limitations 
and without violation of his initial oath. The 
only persons he has ever wronged are the 
judges before whom he appears. 

4.—The learned and logical advocate. 

This man is in every sense a lawyer. He 
marshals the facts carefully in his brief and 


states the law so as to bring his facts clearly 
within it. He rarely refers to a book. He is 
a master of deduction. He never speaks over 
thirty minutes, even though the case involve 
interests of moment and magnitude. He em- 
ploys a conversational tone; and, if the Court 
interrogates, he has a ready and pertinent 
answer. Qf him it may be said that brevity is 
the handmaid of brains. 

5.—IThe man who submits on brief. 

This man has no great confidence in his 
powers of persuasion. He is a logician. He 
reasons that the judges must necessarily for- 
get in consultation much of the arguments 
they have just heard, as they have to hear on 
the average four or five cases a day, and also 
that the judge who writes the opinion must 
largely take as his guide in any event the 
printed page. Hence this attorney submits 
a well-expressed and compact brief. He 
more often wins than loses. If the bull may 
be pardoned, the most eloquent of all dis- 
putants is the man who submits on brief. 

When the Court is in session the Reporter 
sits with the Clerk. As has been observed, 
while the arguments are going on his duties 
are light. The lines of the Scotch punster in 
imitation of Hood are now hardly applicable: 


“With fingers weary and worn, 
With wig askew on his head, 
A Reporter sat, at his lonely work, 
Plying his cedar and lead— 
Write! Write! Write! 
In his desk by the side of the Court, 
And thus he bemoaned the pitiful plight 
Of him who is doomed to report.” 


The Reporter keeps a docket, in which he 
enters the names of counsel and the disposi- 
tion of the cases. It has long been the cus- 
tom to give in the printed volumes only the 
last names of counsel in full; so when a 
woman first appeared before the Court I 
wrote her to the effect that her name would 
be published in full, so that it might appear 
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that she was a woman, and soon received the 
tollowing sparkling epistle which is published 
by consent: 

“I have your letter of the 14th and wish to 
thank you for the exception you are to make 
in the matter of printing my name as attor- 
ney for petitioner in v. in the 
Mass. Reports. I was not aware before that 
1 am the only woman attorney who has pre- 
sented a case to the Supreme Judicial Court; 
but since it is true that 1 am the fi. st one who 
has dared approach ‘the seats of the mighty,’ 
[ shall take pleasure in thinking that my name 
will so appear that all the world may know 








that a lawyer in petticoats did it.” 

The docket keeping is a simple affair and 
requires little time. The tedium is some- 
times relieved by a gentle rapping indicating 
that the Chief Justice desires to communicate 
with the Reporter. He is handed a scrap of 
paper, upon which is written a request for 
information as to the name of some attorney 
who is making his first argument, or as to 
the condition and progress of matters in the 
Reporter's office. The same means is em- 
ployed in reply and there is no interruption 
of the proceedings. 

Of the mysteries of the consultation room 
the Reporter knows nothing. He is free to 
come and go as he pleases, with the single 
reservation that he is never to disturb the 
judges while they are consulting. Tradition 
declares that at the preliminary meeting the 
cases just argued are talked over and are 
then assigned by the Chief Justice to his as 
sociates and himself, respectively. Theh, 
when the judges meet later, the opinions are 
passed around, and, in not a few cases, the 
opinion, which its author supposes will be 
adopted by his associates, is reyected by them 
and the case is then assigned to another 
judge. It is whispered that the first opinion 
is generally appended to the second as a dis- 
sent. It is probable that when a majority of 
the Court agree upon the original decision a 
dissenting opinion is rarely written, the views 


of the minority being partially preserved by 
the statement, “A majority of the Court are 
of opinion.” 

When an opinion is sent to the Reporter, 
it is said to “come down”—a rather inappro- 
priate phrase, now that the Reporter’s cham- 
bers are one floor above those of the judges. 
An opinion is accompanied by a copy of all 
the printed papers and on the back of the 
report or bill of exceptions are frequently 
found pencil marks which show either doubt 
or concurrence of the respective judges. 
The report or bill of exceptions so marked 
the members of the bar are never permitted 
to see. 

IV. 

There are three kinds of cases to be made 
up. If all the facts are stated in the opinion, 
the Reporter’s chief duty is to prefix the 
head-notes. If none of the facts are given in 
the opinion, he must state all that is material 
to make the opinion intelligible. If only a 
part of the facts are given, there is a differ- 
ence of view as to the course to be followed, 
some maintaining that his part is simply to 
present the omitted facts and others that to 
afford symmetry and proportion he must 
also repeat the facts which the judge has 
stated, 

The proof returns from the printer, with 
the corrections of an intelligent proof-reader. 
Then the Reporter and his assistant take 
turns reading, the Reporter adding to the 
changes already made. From the proof in 
this advanced form copies are made for the 
judges, to which the Reporter adds certain 
suggestions sometimes accepted, but more 
often, perhaps, rejected. While the Reporter 
is supposed to be independent, he solicits 
counsel and often adds or expunges as his 
superiors suggest. All these last corrections 
are transferred to the original proof, which 
goes back to the printer in a markedly differ- 
ent form from that in which it appeared. The 
Reporter is next presented with the second 
proof, which he reads slowly, word for word, 
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for the purpose of correcting any error which 
may have escaped his notice in examining 
the original proof. Finally the plates are cast 
and the pages appear in their last form. Even 
then keen scrutiny is required and -rrors are 
sometimes detected which necessitate changes 
in the plates. The labor is not all done; the 
index and the tables are yet to be prepared. 
Of course, it is understood that while the 
printed volumes become the law, the original 
opinions are all preserved. 

As the opinions are sent in, visitors ap- 
pear. The leading members of the bar rarely 
Less 
eminent advocates are often in evidence. Not 
infrequently the question would be asked in 
my day, “Have any rescripts come down?” 


honor the office with their presence. 


My answer generally was, “You mean opin- 
ions, not rescripts,” the difference not being 
definitely fixed in the mind of the average 
lawyer. Sometimes the inquiry would be, 
“Has that opinion come down yet?” as if the 
case were the only one that needed attention. 
It was amusing to listen to an occasional 
character, who, rescript in hand, would rush 
into the office to see the opinion in the first 
case he had “taken up” for a dozen years, or 
perhaps, the first case he had ever “taken up” 
in his life. He would read the adverse judg- 
ment with a weary expression and lay it 
down with the gratuitous remark that he re- 
gretted that the Massachusetts Supreme 
Bench had so deteriorated. 

During the eight years and a half of the 
writer’s incumbency many important cases 
were decided. The judgment in Hancock 
National Bank v. Ellis, 164 Mass. 414, as to 
the liability of the stockholder of a cor- 
poration organized in another State and 
the subsequent confirmations and enlarge- 
ments created a profound impression. “I 
don’t know what to make of it,” said a 
well-known lawyer. “I have always advised 
my clients just exactly opposite.” In an- 
other case, Andrews v. Andrews, 176 Mass. 
92, as to the validity of a divorce obtained in 
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another State, there was an equal interest. 
My assistant, who preceded me in the office 
by five years, was wont to say that during 
her entire employment these two cases at- 
tracted by all means the most attention and 
were called for the most frequently. 

A very serviceable practice—with which 
the Reporter’s office has some slight connec- 
tion—is that of the Social Law Library in 
gathering together in ponderous books the 
original papers of all the cases. This began 
with the 97th volume and has been continued 
with a success that no one will question. Not 
only have the lawyers an accessible reposi- 
tory of forms and established methods of 
procedure, but the judges are supplied with 
an easy source of verification and a means of 
supplementing the deficiencies of the Re- 
porter, as is evidenced occasionally by the 
statement, “An examination of the original 
papers reveals the fact, etc.” 

Though much may be said as to the most 
advisable method of reporting, [ shall sav but 


little. Conscious of my own deficienci d 
cherishing a grateful remembrance He Me 
bearance of the bar, I have only to sa, — .ac it 


is often difficult to keep the happy mean be- 
tween diffuseness and conciseness, nor is it 
always easy to crystallize the points adjudi- 
cated in brief and expressive head-notes. The 
writer has long been of opinion that the 
judges should state all the facts in the opin- 
ions and should write all the head-notes, thus 
reducing the duties of the Reporter to those 
of a clerical nature. But others think differ- 
éntly, for example, a writer in 27 American 
Law Reporter, 86, who declares, “It may be 
gravely doubted whether the practice of re- 
quiring judges to make head-notes of their 
own opinions results in securing as good a 
syllabus as could be drawn by a competent 
Reporter. The head-notes of the decisions 
of some of the former judges of the Supreme 
Court of the United States who were in the 
habit of making their own head-notes were 
notoriously bad. They made an abstract of 
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all the reasoning, and the point decided was 
obscured and lost.” In 5 Southern Law Re- 
view, 77, may be found a carefully prepared 
statement on the elements of successful re- 

stting. The author offers fifteen sugges- 
tions, the eighth of which is as follows: “The 
head-notes should not be a mud-scow of re- 
citals or a disembodied spirit, but should con- 
tain a clear, terse statement of the precise 
points decided, and should always be pre- 
pared by the judge who writes the opinion, 
because he knows better than any one else 
what was intended to be decided.” 

Of the judges a word or two more may be 
said in parting. Association with them, espe- 
cially on the circuit, was a great treat. As 
there was little to distract and more or less 
opportunity for social amenities, they dwelt 
in their few leisure moments on reminis- 
cences fruitful of anecdote and incident, 
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showed kindly interest in the current con- 
ditions of local bars and indulged in 
pleasantries that elicited the reward of a 
smile or a laugh. And yet one cannot but 
deplore the retention of a law which sends 
the justices of the Court on an annual mission 
only to deal as a rule with. meagre dockets 
and to lose much valuable time. It is urged 
that the people desire and have a right to see 
their judges at least once a year. I do not 
question the right; I do question the desire. | 
The people take no interest in either judge 
or points of law, and at all law sessions the 
spectators’ seats are empty or nearly so. This 
foolish and elsewhere generally obsolete sys- 


One 


session for the whole State at Boston, each 


tem is not creditable to Massachusetts. 


county to have the privilege of a special as- 


signment, is all that is required. 





HER 


GOOD-LOOKING young matron from 
the rural district was on the stand for 
It was her 
first experience of the sort, but she got along 
smoothly during the direct examination. 
When the State’s Attorney took her in hand, 
however, the trouble started instantly. The 
following is a transcription from the official 
record at this point: 

Prosecuting Attorney: “Now, madam, I 
wish you would relate all that occurred the 
evening of this difficulty.” 

Witness: “Again? Why, I told it once.” 

Defendant’s attorney: “Tell him again, 
Mrs. & 

P. A. (sarcastically): “Who’s examining 
this witness, I'd like to know? If you ain’t 
through ¥ 

Witness: “When you're all talking at the 


the defendant in a criminal case. 
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same time I don’t see how you expect a body 
to think es 

P. A. (excitedly): “Wait a minute! Your 
thoughts are not evidence. We insist that 
the witness confine her testimony to facts.” 

By the Court: “Answer his question, 
madam.” 

Witness: “What was his question?” 

By the Court: “Repeat the question.” 

P. A.: “I have forgotten what it was. 
the stenographer please read it?” 

Stenographer: “Now, madam, I wish you 
would relate all that occurred the evening of 
this difficulty.” 

By the Court: “Now answer that.” 

Witness: “Why, certainly, I have no objec- 
tions, but I supposed he heard me the first 
time. Well, to begin with, when Johnnie 
came home that night he put his horse in 
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the barn, and came up to the house and 
said P 
P. A.: “Hold on! 
fendant there?” 
Witness (sweetly): “What’s the defend- 
ant?” 
P. A.: “The man we're trying here.” 
Witness: “He was in jail, and as I was 


” 





Hold on! Was the de- 





saying, Johnnie says, ‘Ma,’ 

P. A. (ferociously): “I object. She’s going 
to relate a conversation when the detendant 
was not present.” 

Defendant’s Attorney: “She merely wants 
to state a fact.” 

3y the Court: “But she must not give a 
conversation during the defendant’s absence. 
Just tell what occurred, without repeating 
any conversation.” 

Witness: “Well, Johnnie came home and 
put his horse in the barn 

P. A.: “You said that before.” 

D. A.: “I object to his interrupting the 
witness.” 

By the Court: “Yes; he ought not to in- 





terrupt her. Go on, madam, from the time 

Johnnie got his horse in the barn.” 
Witness: “Well, after Johnnie put his 

horse in the barn he came to the house and 


99 





says, ‘Ma, I’m’ 
P. A.: “There it goes again, your Honor, 
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after she’s been expressly cautioned by the 
Court not to teil what Johnnie said.” 

D. A.: “I object to his lecturing the wit- 
ness. If he’d let her alone she’d tell the story 
all right. We're offering this to show the 
time Johnnie got home, and his condition 
after witnessing the difficulty, as it may tend 
to corroborate his statement.” 

By the Court: “That would be all right, 
but any conversation with her son there 
would be irrelevant. Leave out the talk and 
go on, madam.” 

Witness: “No, I’m through. You people 
seem to know so much more about what I 
was going to tell than I do that I’m ashamed 
to tell you what little I know.” 

At the noon recess the Court went to the 
witness and said: “Madam, would you mind 
telling me for my own interest, and not as 
a matter for the jury, what Johnnie said, 
because there are some curious features in 
this case I might better be able to deal with 
in the instructions if I knew more about it.” 

“Why, no!” said the lady. “That’s what I 
was trying to tell. When he came back from 
the barn, he said: ‘Ma, I’m nearly starved to 
That’s all.” 

His Honor thanked her and turned away 
to hide a smile. 


death.’ 
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THE ECCENTRICITIES OF TESTATORS. 


HUNDRED years ago, English law- 

yers, when dining together, used to 
drink to the health of ‘tthe schoolmaster,” 
for schoolmasters at that period often made 
wills for their friends, and by their ignorance 
of legal technicalities gave the legal profes- 
sion a considerable amount of remunerative 
business. At a later date, a regular toast 
was “to our best friend—the man who makes 
his own will.” Prosaic as most last wills and 
testaments are—except to fortunate lega- 
tees—there are many amusing instances of 
eccentric bequests and curious disposals of 
property. 

Some years since a Mr. Sanborn desired 
that in death, as in life, his body should pro- 
claim the glory of the Republic. He left five 
thousand dollars to the late Professor Agas- 
siz, in return for which the latter was, by a 
scientific process, set forth in the will, to tan 
his—the testator’s—skin into leather, and 
from it have a drum made. Two of the most 
suitable bones of his body were to be made 
into drumsticks, and with these a Mr. War- 
ren Simpson—to whom Mr. Sanborn lett 
the bulk of his property—was “on every 
seventeenth of June to repair to the foot of 
Bunker Hill, and at sunrise beat on the 
drum,’’ the parchment of which had been 
made out of the testator’s skin, the stirring 
strains of “Yankee Doodle.” 

A somewhat similar request was made by 
The differ- 
ence, however, consists in the fact that no 
annual commemoration of the deceased was 
required. The testator died at Pittsburg, 
and by his will directed that his body should 
be cremated and the ashes forwarded to the 
German consul at New York, who was to 
give them to the captain of the steamship 
“Elbe.” When in mid-Atlantic, the captain 
was required to persuade a passenger to 
ascend to the topmast, holding in one hand 


a German gentleman in 1887. 


the funeral urn, and to scatter the ashes to 
the four winds of heaven. The passenger 
was to be requested by the captain to dress 
himself in nautical costume before commenc- 
ing his duties. These directions were faith- 
fully carried out. The instructions for the 
funeral of an Englishman named John Un- 
He willed 


that he was to be buried in a green coffin, 


derwood were decidedly curious. 


with a copy of Horace under his feet, one of 
Milton under his head, a Greek testament in 
his right hand and a small volume of Horace 
in his left. 
black clothes, were to follow him to the 
grave, and were there to sing a verse of the 
twentieth ode of the second book of Horace. 
After this they were to “take a cheerful glass 
and think no more of John Underwood.” 
Wills may occasionally be used as evidence 
of the mixed blessings of the matrimonial 
state. 


Six friends, who were not to wear 


An English nobleman said in his will: 
“T give and bequeath to the worst of women, 
[ unfortunately married, forty-five 
brass half-pence, which will buy her a pullet 
for supper.”” A physician, in Scotland, dying 
about a dozen years ago, left the whole of 
his estate to his two sisters; and then came 
the following extraordinary clause: “To my 
wife, as a recompense for deserting me and 
leaving me in peace, I expect my said sister 
Elizabeth to make a gift of ten shillings ster- 
ling, to buy a handkerchief to weep on after 
my decease.” Another Scotchman _be- 
queathed to his wife the sum of sixty thou- 
sand pounds “on condition that she under- 
takes to pass two hours a day at my grave- 
side for the ten vears following my decease, 
in company with her sister, whom I have 
reason to know she loathes worse than she 
does me.” Another husband, an English- 
man this time, stated that he would have left 
his widow ten thousand pounds if she had 
allowed him to read his evening paper in 


whom 
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peace, but as she always commenced playing 
and singing when he began to read, he left 
her only one thousand pounds. One other 
case of this kind is worthy of note. A hus- 
band left his wife twelve thousand pounds, 
to be increased to twenty-four thousand 
pounds provided she wore a widow’s cap 
after his death. She accepted the larger 
amount, wore the cap for six months, and 
then ceased to wear it. A lawsuit followed; 
but the court held that the testator should 
have inserted the word “always,” and gave 
judgment for the widow, who, the following 
day, re-entered the state of matrimony. Thus 
the husband’s plan for preventing his widow 
marrying a second time failed. 

The malevolence of some men is manifest- 
ed in their death as well as during their life- 
time. It is difficult to imagine anything 
much more cruel than a father who left his 
daughter thirty thousand pounds upon the 
following conditions: “Should my daughter 
marry and be afflicted with children, the 
trustees are to pay out of the said legacy two 
thousand pounds on the birth of the first 
child to the —— hospital; four thousand on 
the birth of the second; six thousand on the 
birth of the third; and an additional two 
thousand pounds on the birth of each subse- 
quent child, till the thirty thousand pounds is 
exhausted. Should any portion of the sum be 
left at the end of twenty years, the balance 
is to be paid to her to use as she thinks fit.” 

The following account is taken from a 
newspaper, and the writer is unable to vouch 
for its accuracy: 

A certain Henry Budd died in 1862, leav- 
ing considerable property. It was to be 
divided equally among his sons, and held by 
them as long as they wore no mustaches. 
Should one of them cease to shave his upper 
lip, his share would be forfeited. This con- 
dition is simplicity itself compared with that 
laid down by an inhabitant of the English 
town of Derby. He left all his possessions 
to his oldest son, with the proviso that he 
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must never use tobacco in any form. If he 
broke the regulation, the property was to be 
divided between his six brothers and sisters. 

A few years ago a Russian gentleman liv- 
ing at Odessa left four million roubles (one 
rouble is worth about seventy cents) to his 
four nieces, but they were to receive the 
money only after having worked for a year 
as washerwomen, housemaids or farm ser- 
vants. The conditions were carried out, and 
while occupying these positions they are said 
to have received many offers of marriage. 

Kindness to animals seems to be quite 
common among testators, and hundreds of 
people have left considerable sums for the 
comfort of their pets. A spinster who died 
in London (England), whose name was Char- 
lotte Rosa Raine, bequeated her “dear old 
white puss Titiens and puss’s tabby Rolla, 
tabby Jennifee and black and white Ursula to 
Anne Elizabeth Matthews,” directing her ex- 
ecutors to pay her twelve pounds a year for 
the maintenance of each cat, so long as it 
should live. Her long-haired white cat 
Louise, and her black and white cat Doctor 
Clausman she gave to her housemaid, Eliza- 
beth Willoughby, and her black ebony and 
white Oscar to Lavinia Beck, and her execu- 
tors were directed to pay these persons 
twelve pounds per annum for the mainten- 
ance of each cat. The remainder of her cats— 
how many Miss Raine had is not recorded— 
she left to the aforesaid Anne Elizabeth Mat- 
thews, “to whom one hundred and fifty 
pounds per annum shall be paid for their 
maintenance as long as any do live, but such 
annuity does not apply to kittens born of 
them.” Another eccentric old lady left a few 
small stims to her relatives, but five hundred 
pounds a vear to be held in trust for her 
parrot, with five hundred pounds for a new 
cage for the bird. Yet another lady left a 
hundred pounds a year for the maintenance 
of her parrot, which was to be produced 
twice a year “to prove that.the person tend- 
ing it had not wrung its neck.” 
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As far as I have been able to ascertain 
such eccentricities as I have described are 
much more common in England than in this 
country. Of other countries, I am unable to 
speak, but there are more wealthy people in 
Great Britain than in continental Europe, 
and eccentric bequests are usually confined 
to rich persons. 

An English maiden lady, who was far from 
insane, left seventy pounds a year for the 
maintenance of three goldfish, which were to 
be identified in the following manner: “One 
is bigger than the other two, and these latter 
are to be easily recognized, as one is fat and 
the other lean. If the fish, on quarter-day, 
are found to be of this description, the 
money is to be paid; if not, it is to be ex- 
pended on flowers, which are to be placed on 
the graves of the goldfish after death.” 

In 1892, a French lady left ten thousand 
francs to her cat. On its death the money 
was to be spent upon elementary schools of 
the kindergarten order. The death of the 
cat in 1897—this animal, like all pensioners, 
lived long—caused the money to revert to 
the district governing body for educational 
purposes. 

To dispose of one’s property in poetry is 
certainly unusual, if not incongruous. Never- 
theless, quite a number of rhymed wills are 
in existence. An English lawyer (solicitor), 
who made his own will, wrote: “As to all my 
worldly goods, now or to be in store, I give 
them to my beloved wife, and hers forever- 
more. I give all freely, I no limit fix; this is 
my will, and she is executrix.” 

An old bachelor, on dying, left the whole 
of his estate to three ladies to whom he had 
proposed, and all of whom had refused him. 
The reason of this bequest was that by their 
refusal, “to them I owe all my earthly happi- 
ness.” 

One of the most curious wills of which the 
writer has heard was that of Mr. Lalesky, a 
Polish land-owner, who died in 1889, leaving 
oroperty valued at one hundred thousand 
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roubles. His will was enclosed in an en-— 
velope bearing the following words: ““To be 
opened after my death.” Inside this was 
another envelope, upon which was written, 
“To be opened six weeks after my death.” 
When this time had elapsed, the second en- 
velope was opened and a third uncovered. 
Upon it the following words were found: “To 
be opened one year after my death.” At the 
end of the year a fourth envelope was dis- 
covered, to be opened two years after the 
testator’s death; and so the play proceeded 
until 1894, when the will was both uncovered 
and discovered. It was quite as remarkable 
in its provisions as in the process of hiding 
ite. contents for a number of years. The 
testator bequeathed half his property to such 
of his heirs as had the largest number of chil- 
dren; the rest of his estate was to be turned 
into cash, deposited in a bank, and a hundred 
years after his death was to be divided, with 
the accumulated interest, among the testa- 
tor’s descendants, so that, by 1989, at five 
per cent. compound interest, the fifty thou- 
sand roubles will have swelled into six mil- 
lion roubles; but the probability is that the 
descendants will be so numerous that each 
will receive only a small sum. 

That many attempts should be made to 
“break” wills is not surprising, although the 
claimant who brings the action must know 
that litigation is costly, and that, even if ' 
should be successful, the value of the ec: 
will be diminished. It is surprising, how- 
ever, that any person of average intelligence 
should make a will without legal assistance. 
A case is on record in which a gentleman be- 
queathed $2,500 “to that amiable young. 
lady, Miss Blank, who smiles so sweetly on 
In the Blank 


family there were six sisters, each of whom 


the street when we meet.” 


naturally supposed that she must be the 
“amiable young lady” referred to. The diffi- 
culty never reached the courts, and it must 
be assumed that the sisters arrived at some 
arrangement satisfactory to all of them. 
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There is nobody more capable of giving 
his friends a genuine surprise than the eccen- 
tric testator. A Frenchman, Paul Scarron, 
who bequeathed to his wife permission to 
marry again, to the Academy power to alter 
the French language, and to Pierre Corneille 
five hundred pounds weight of patience, was 
probably the most extraordinary of such will 
makers; but the race is a hardy one, and 
never becomes extinct. It is not confined to 
any particular country, age, or condition ot 
life, and in the Old World there appear to be 
as many curious and unreasonable wills 
made as ever before. Let us hope that the 
people who inhabit the North American con- 
tinent are better balanced mentally than their 
nothing could be much more extraordinary 
in its way than the following clause in the 
will of a Frenchman who died in 1895: “I 
request that my body be delivered to the 
Paris Gas Company for the purpose of being 
placed in a retort. I always used my mental 
power for the enlightenment of the public, 
and I desire that my body be used to en- 
lighten the people after my death.” 

Another Frenchman, who was an enthusi- 
astic card player, ‘left to certain of his card- 
playing friends a legacy of considerable size 
on condition that, after placing a deck of 
cards inside his coffin with his body, they 
should carry him to the grave and should 
stop on the way to drink a glass of wine at 
a small saloon, where he had passed “so 
many agreeable evenings at piquet.” 

Still more unusual, if not altogether 
unique, was the whim of a rich old bachelcr, 
who, having endured much from “attempts 
niade by my family to put me under the yoke 
of matrimony,” conceived and nursed such 
an antipathy to the fair sex as to impose 
upon his executors the duty of carrying out 
what is probably the most ungallant pro- 
vision ever contained in a will. The words 
are as follows: “I beg that my executors will 
see that I am buried where there is no 
woman interred, either to the right or to the 


left of me. Should this not be practicable in 
the ordinary course of things, I direct that 
they purchase three graves and bury me in 
the middle one of the three, leaving the two 
others unoccupied.” 

A German gentleman, who was a member 
of a New York fishing club, in his will re- 
quested his fellow-fishermen, after cremating 
his body, to throw his ashes into the sea on 
the shoals of New York Bay, where he had 
oiten fished. The will was carried out to the 
letter. Although it cannot be asserted that 
the ashes attracted the fish, the fishermen 
related that when they again threw out their 
lines where they had sprinkled the remains 
of their deceased friend, they made an excep- 
tionally large catch. 

Some very rich men during their lives 
scem to enjoy the luxury of preparing at 
great expense the mausoleums they wish to 
occupy after death. M. Lalanne, a wealthy 
Parisian, went to the other extreme. He had 
a horror of anything like ostentatious 
funerals, and after bequeathing over a mil- 
lion frances to the various public institutions 
of his native city, he directed that his body 
be buried as cheaply as possible—in fact, like 
that of a pauper. A shabby one-horse vehicle 
conveyed his body to the fosse commune (the 
Potter’s Field), and the total cost of the 
funeral was only six francs, that being the 
charge for the cheapest kind of funeral under 
the French system, in which the undertaker’s 
business is a government monopoly. 

Quite a number of men, both Americans 
and Englishmen, who have spent a great part 
of their lives in hunting have wished to be 
buried in their hunting dress, and this desire 
has been shared by at least one woman. An 
eccentric Welsh lady, who lived at a small 
place called Llanrug, was buried there in 
1895 in accordance with the provisions of her 
will, which was in keeping with the local esti- 
mate of her character. She wished to be 
buried in her fox-hunting clothes. The rest 
of her clothes and her carriages were to be 
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burned on the day of her funeral, and all her 
horses—six in number, varying in value from 
£60 to £90 each—were to be shot on the day 
following the funeral. The remainder of her 
real and personal property to the value of 
£90,000 was left to her ‘dear husband,’—a 
former laborer on her estate, with whom 
some years previously she had, on her own 
suggestion, contracted a marriage—provided 
that he strictly and literally carried out ali 
the orders expressed in her will. 

A horror of being buried alive so haunted 
Mr. R. of Chicago that on his death he left 
minute instructions in his will to make such 
a fate quite impossible in his case. His body 
was not to be fastened up in his coffin till 
thirty days after his funeral, and the vault in 





which the body was placed was to be kept 
lighted and its doors left unlocked. Pro- 
vision was also made for the employment of 
two men—trusted employés of the de- 
ceased—who were to guard the entrance, one 
by day and the other by night. 

Tantalizing conditions tacked on to leg- 
acies appear to have a special charm for some 
testators. An individual of this sort invited 
four hundred intimate friends to his funeral 
at eight o’clock on a winter’s morning. They 
were not previously informed, however, that 
every lady who attended was to have a cer- 
tain sum of money, and every gentleman a 
smaller sum, and consequently only twenty- 
nine attended. (This case occurred in Eng- 
land, and the figures are oinitted from the 
writer’s notes. He believes them to have 
been three hundred and fifty pounds for each 
lady and two hundred for each man.) 

The county of Yorkshire in England is 
noted for its tall men, and a resident of that 
county left his entire estate to those of his 
descendants who were not less than six feet 
four inches in height. 

A Vienna banker made a bequest to his 
nephew with the stipulation that “he shall 
never, On any occasion, read a newspaper, 
his favorite occupation.” 
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Peter Campbell, of Glasgow, Scotland, left 
a large sum of money to his son Roger cn 
condition of his abstaining from tobacco. 
Dr. F. W. Cumming, on the other hand, left 
six hundred pounds to the Royal Infirmary, 
Edinburgh, to provide poor patients, male 
and female, with snuff and tobacco, giving 
the following reason for his unusual bequest: 
“IT know how to feel for the suffering of 
those who, in addition to the irksomeness of 
pain and the tedium of confinement, have to 
endure the privation of what long habit has 
rendered in a great degree 1 necessity of life.” 

There is probably no phase of humor— 
good or ill—and no sentiment, grateful or 
spiteful, which has not been illustrated in 
testamentary documents. William Dunlop 
left a legacy to a minister named Chevassie, 
“as a small token of my gratitude for the 
service he has done the family in taking a 
sister no man of taste would have,” and to 
another sister he left an estate because she 
married a minister “whom she henpecks.” 

William Darley left a shilling to his wife 
for “picking my pocket of sixty guineas.” 

Money is so generally welcome that it is 
hardly conceivable that a legacy in cash 
would ever be refused. Occasionally, how- 
ever, as a result of the absurdity or harsh- 
ness of the conditions attached to legacies, 
substantial bequests of this kind have been 
declined. An Englishman refused a legacy 
of two hundred pounds because it was stipu- 
lated that before receiving it he must walk 
down the most important street of a fashion- 
able summer resort (Brightom) “dressed in 
female attire.” 

A maiden lady over fifty years of age, with 
a strong aversion to all theatrical amuse- 
ments, was scandalized by being put down 
for a legacy in the will of a facetious friend, 
who attached the condition that within six 
months of the testator’s death the legatee 
must obtain an engagement at a theatre and 
must perform there for one whole week. 

A wife who domineers over her husband 
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sometimes discovers that she has made a 
serious mistake. Four years ago the Lon- 
don (England) newspapers reported that a 
publican (saloonkeeper) took a curious re- 
venge on a nagging wife, whose sharp 
tongue had given him many bad days while 
he lived. On his will being read, she learned 
that in order to receive any property she 
must walk barefooted to the market place 
each time the anniversary of his death came 
around. Holding a candle in her hand, she 
was there to read a paper confessing her un- 
seemly behavior to her husband while he 
lived, and stating that had her tongue been 
shorter her husband’s days would probably 
have been longer. By refusing to comply 
with these terms she had to be satisfied with 
twenty pounds a year “to keep her off the 
parish.” 

The restrictions imposed upon widows and 
other legatees with regard to matrimony are 
often arbitrary, and sometimes suggest 
cruelty. A husband who died in 1896 left his 
widow an annual income of about five thou- 
sand dollars, which was to be reduced to four 
thousand in the event of the lady marrying 
a second time. Another reduction of a thou- 
sand dollars was to be made on the birth of 
the first child of the second marriage, and 
every additional child was to involve the fur- 
ther loss of five hundred dollars per annum. 

An eccentric Frenchman left his estate to 
his six nephews and six nieces on the con- 
dition that “every one of my nephews mar- 
ries a woman named Antonie and that every 
one of my nieces marries a man named 
Anton.” They were further required to 
vive the Christian name Antonie or Anton 
to every first-born child according to the 
sex. The marriage of each nephew was 
celebrated on one of the St. 
Anthony’s Days, either January 
Mav roth, or June 13th, and if, in any in- 
stance, this last provision was not complied 
with before July, 1896, one-half of the legacy 


to be 
17th, 


was in that case to be forfeited. 
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It seems undesirable to refer to recent will 
contests in this country. In many instances 
the facts are quite well known to the pro- 
fession. The cases already cited are most of 
them notorious, and such as are not are 
taken from foreign records, chiefly British. 
They exemplify extreme eccentricity of a 
very varied character. 3ut between this 
characteristic and insanity there is, of course, 
a wide dividing line, and the display of eccen- 
tricity by a testator is no proof whatever that 
he was mentally unbalanced whén he made 
his will. 

History shows that neither lawyers nor 
Jaymen can be trusted to make their own 
wills. Sir Joseph Jekyll, who died in 1738, 
without children, bequeathed £20,000 after 
his wife’s death to the commissioners of the 
national debt to be applied as a sinking fund, 
A portion of this fund was resorted to the 
testator’s residuary legatees by an act of Par- 
liament passed in 1747. At this period the 
British national debt was about eight hun- 
dred million pounds, and Lord Mansfield is 
said to have remarked that Sir Joseph 
“might as well have attempted to stop tne 
middle arch of Blackfriars’ Bridge with his 
full-bottomed wig.” The will was set aside 
on account of the mental condition of the 
maker at the time when it was made. 

Lord Mansfield made his own will, and 
although it was declared valid, it was far 
from being in regular form. 

Lord St. Leonards was one of the most 
distinguished judges the English bench has 
known. He made his own will, and it was 
a source of long and costly litigation. But 
‘t cannot be said that the testator was the 
sole cause of this, for the document, which 
had been signed some years before his death, 
had mysteriously disappeared when it was 
wanted for probate. The resulting lawsuit 
established the ‘admissibility of secondary 
evidence of the contents of a will in the ab- 
sence of a presumption that the testator had 
destroved it animo revocandi.” 
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THE TESTIMONY OF THE ROCKS. 


By Henry Burns GEER. 


T was an injunctron case, and the injunc- | edge of the art of storing sounds that stood 
tion was sought by the widow Jenkins, | him well,-—as the sequel will show. 
—the keeper of a summer boarding-house | Mr. Ransom, who valued most highly the 


out on the bluff overlooking the Cumberland | good opinion and the sweet smiles of Miss 
River,—to restrain Thomas Partee, a street Pattie Jenkins, lost no time, after a consul- 
contractor and quarryman, from carrying on | tation with the mother, in hieing himself to 


operations in his stone quarry at an unsea- | a lawyer, and in having drawn up a bill for 
sonable, as well as an unreasonably early | injunction to restrain the operator of the 
hour of a morning. stone quarry from working at such an un- 

One day, a small army of negro quarry- | heard-of hour for business operations as hallf- 


men, blasters and stone breakers, armed with | past four in the morning, or for two hours 
drills, sledges, picks, dynamite and fuses, | thereafter. 


came trooping out and pitched camp at the | The case was duly brought to court, and 
rear of the widow’s select boarding-house. | the oral evidence given; and the judge early 


They were late in arriving the first morning, | gave unmistakable indications of a disposi- 
and the pandemonium they raised was barely | tion to minimize the disturbance and the 
tolerable that day. But imagine, if you can, nuisance created by. Thomas Partee, street 
the consternation and the indignation of Mrs. | contractor, at his stone quarry on the bluff. 
Jenkins and her summer boarders the next Then it was that Frank Ransom proved 
morning—the early morning—when at the _ himself an individual of original thought and 
unseemly hour of half-past four o’clock, the | a resourceful mind. Through his attorney 
intolerable racket was renewed! he had placed, as an exhibit in evidence, one 
Miss Pattie, the nineteen-year-old daughter | of his latest and best phonographs; and when 
of the landlady, swept into the dining-room _ that previously posted individual exclaimed 
that morning with fire in the liquid depths of | dramatically: 
her beautiiul dark eyes—real southern eyes! “Shall the widows and orphans of this 
She went straight to the young man with the | beautiful city of ours have their sweet slum- 
light moustache, who was honored with a | bers rudely broken by such harrowing, dis- 
seat at her mother’s righthand. He glanced | tracting sounds, as are now literally repro- 
at her with a look that revealed the old, old duced in evidence before this honorable 





story,—but she heeded it not. court? Such sounds, at such an hour, in a 
“Frank Ransom!” she exclaimed, “if you | Christian land, are not to be en a 

do not do something to get those horrid —he did not finish the sentence; for Ran- 

noises stopped, I’ll—I’ll never speak to you | som had quietly fitted the trumpet, or reson- 

again!” ator to his phonograph, and set in motion 
“Why, Miss Pattie,” he replied in mild sur- the records of the stone quarry,—the sounds 


prise, “I shall certainly aid your mother in _ of the sledges, the picks, the drills, the shouts 
taking any legal steps necessary to suppress _ of the bosses to the men,—and one terrific 





the nuisance.” blast that had been fired while he sat at close 
Now :t so happened that Mr. Ransom was | range one morning early, with the blank 

an expert in phonographs, and other instru- _ records of his instrument exposed and set to 

ments that record sound, and had a knowl- | properly record the sounds of the quarry. 
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The judge was startled, as the testimony 
of the very rocks themselves rang through 
the court-room. The witnesses and the usual 
hangers-on were surprised and amused. 

“Hear! hear! ye men of peace, who love 
the quietude of your own homes,” shouted 
the attorney for the plaintiff; “hear the 
sounds of their midnight revelry, your honor; 
the protest of nature herself, when her slum- 
ber of the ages is disturbed! Shall we sub- 





ject this fair lady—her beautiful daughter, 
and their friends, to this reign of pandemo- 
nium in the early hour of dawn, when slum- 


ber is the sweetest,—when dreams are the 
fairest and most real?” 

The judge thought not. The testimony of 
the rocks was ¢onvincing. A temporary in- 
junction was granted, which was later made 


permanent. 


GREAT CRIMINAL JUDGES. 


N an interesting article in the Pall Mall | 


Gazette, E. B. Bowen-Rowlands relates 
the following anecdotes, among others: 
Lord Chief Justice Coleridge had a curi- 
ous habit on the bench of leaning back in his 
chair and closing his eyes, and this oftentimes 
led the unwary to conclude that he was 
asleep. 
I remember on one occasion, the trial of 
a prisoner for setting fire to a dwelling house. 
Counsel for the defence was much upset 
through his ignorance of the chief’s habit. 
Throughout the day, he had been trying to 
get before the jury the fact that a man other 
than the prisoner had openly threatened to 
burn down the particular house. Each t- 
tempt was frustrated, but when the argument 
for the defence was begun, Lord Coleridge 
went off into his usual doze and counsel saw 
his opportunity. “Gentlemen of the jury,” 
said he, “let me come to another and more 
serious point; we have heard from the wit- 
ness that a certain Bill Smith had, prior to 
the fire, been dismissed by the prosecutor 
from his service. Now gentlemen, I can tell 
you something’—‘“but not about Mr. Wil- 
liam Smith, I’m afraid,” came from the bench 
in gentle tones, which conveyed no sense of 
irritation or annoyance. 





I remember a most curious case being 
tried at the assizes before Sir James Fitz- 
james Stephen many years ago. A young 
girl was charged with administering poison 
with intent to murder, and the facts pointed 
to a scale of almost unparalleled crimes. Her 
master was a veterinary surgeon, who kept 
many of his drugs, including poison, in an 
unlocked cupboard in the dining room. This 
was well known to the members of the house- 
hold, and perhaps to practically remonstrate 
with him for his carelessness, and no motive 
of any sort was suggested by the prosecu- 
tion,—the girl poured enough aromatic vin- 
egar into his soup to kill a township. He 
drank, but was overdosed and escaped death. 
The girl then mixed strychnine with the chil. 
dren’s food and frought the household to 
death’s door with other poisonous drugs; but 
incredibly, almost the whole family recov- 
ered, and the girl was placed on her trial. 

The defence had only the alleged careless- 
ness of the veterinary surgeon to work upon, 
since the case was too clear to admit of doubt. 
But the prisoner was acquitted, the astound- 
ing result which was brought about in this 
wise. The prosecutor came late to the court 
and kept the judge waiting. The result was 
that the much-poisoned man was deprived of 
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his expenses and had a long lecture to boot. | 
The intelligent jurors who had followed the | 


proceedir’s with the delight that every Celt 
takes in wrangle, assumed that the judge 
was taking him to task for negligence in not 
locking up the drugs, and the case was over. 
And amid the plaudits of the crowd, this 
blood-thirsty young woman stepped from the 
dock and for that day only became a heroine 
of a degree to which only a lucky acquittal on 
a terrible charge can exalt anyone; so ended 
that strange case. 

The Central Criminal Court has a high- 
sounding name, but it has no greater powers 
than the ordinary court of assize. However, 
it exercises jurisdiction over a very large 
area, and has to sit once a month to dispose 
of its business and thus it has come to be re- 
garded as the chief criminal court of the 
country. 

Fifty or sixty years ago, the system de- 
scribed below in the words of the late Ser- 
jeant Ballantine was in vogue. 

The sittings of the court commenced at 
nine in the morning and lasted until nine at 
night. There were relays of judges. Two 
luxurious dinners were provided, one at three 
o’clock and the other at five. The Ordinary 
of Newgate dined at both. The scenes in the 
evening may be imagined, the actors in them 
having generally dined at the first dinner. An 
illustration is given by Serjeant Robinson in 
his “Reminiscences” of one of these scenes. 

Serjeant Arabin, a former commissioner 
of the Old Bailey, after dining very freely, 
came into court in a somewhat flushed con- 
dition, and proceeded to examine a witness 
on the charge of stealing a handkerchief. 

At that time, if there were no counsel, the 
judge examined the witnesses from the 
depositions. 

In this case, unhappily for the judge, who 
was always rather blind and deaf, he took up 
a set of depositions which referred to the 
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stealing of a watch, and the following scene 
occurred: 

Judge—Well, witness, your name is John 
Tomkins? 

Witness—My Lord, my name is Job 
Taylor. 

Judge—Ah, I see, you’ve been a sailor, 
and you live in the New Cut. 

Witness—No, my Lord, I live at Wap 
ping. 

Judge—Never mind your being out shop- 
ping. Had you your watch in your pocket 
on the roth of November? 

Witness—I never had but one watch, and 
that has been in pawn for the last six weeks. 

Judge—Who asked you how long you 
had the watch? Why can’t you say yes or no? 
Well, did you see the prisoner? 

‘Witness—Well. of course I did (this very 
loudly). 

Judge—tThat’s right, my man, speak up 
and answer shortly. Did the prisoner take 
your watch? 

Witness—I don’t know what you are 
driving at; how could he get it without the 
ticket, and that I had left with the missus. 

The judge then threw out the depositions 
and asked the barrister to see if he could do 
anything with the witness. Now, Ryland, 
the barrister in question, had been dining at 
the three o’clock dinner also, and he had 
drunk not wisely, but too well, so when he 
had risen, he merely stared at the witness, 
and then turning to the bench observed: “My 
Lord, it’s my profound belief that the man is 
drunk.” 

“That,” said the judge, “is precisely the 
idea that has been in my mind for the last 
ten minutes. It is disgraceful that witnesses 
should go into a sacred court of justice like 
this in a state of intoxication.” 

Such were the scenes enacted at a time 
when the severest penalties followed convic- 
tion for the most trumpery offences. 
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CURIOUS LAWS OF FINES AND COMPENSATION FOR CRIMES 


By JosepH M. SuLtivan. 


HE system of fines or compensation for 
crimes is of very ancient origin. Fines 
were in common use in Hebrew jurisprudence 
as we can readily observe from a perusal of 
Holy Writ, and penalties were imposed for 
crimes in Ireland for ages before the Chris- 
tian era. 
A study of the ancient laws of computa- 
tion for crimes is extremely interesting. 


| 
| 
| 


| 
| 


“King Edmund, in order to check private | 
feuds and combats which disgraced his | 
reign, established various compensations for | 
loss of life, making no discrimination be- | 


tween manslaughter and murder. 


A king’s | 


life was computed to be worth about £1,300, | 
or about six thousand dollars. The value of | 
a prince was about half this sum. A bishop | 
or an alderman was worth about half as | 


much as a prince. 
about eight hundred dollars; a common 
clergyman at four hundred dollars. A com- 
mon husband or tiller of the soil was worth 
about fifty dollars. The life of an arch- 


A sheriff was valued at | 


bishop was more valuable than that of a | 


king. A king was worth about 112 com- 


mon men, and this system of fines gave to | 


the rich an unlimited right to kill and mur- 
der. 

“A scale of prices for wounds and injuries 
was formerly in operation. Thus we find in 
the early Saxon annals that a wound an 
inch in length under the hair, was settled by 
the payment of one shilling; a wound of a 
like size in the face, two shillings; the loss 
of an ear was rated as equivalent to thirty 
shillings. These estimates applied to all 
classes. The code of Ethelbert provided 
that any man who committed adultery with 
another man’s wife should be compelled to 
buy him a new one. 





“Another curious feature of these laws | 


was the estimate placed on witnesses. A 
person whose life was valued at one hundred 
and twenty shillings counterbalanced six 
common men, being reckoned at twenty shil- 
lings each; and his oath was equivalent to 
all the six.” 

These laws are said to be descended from 
the ancient Germans, among whom we find 
that if a man was called a pare, or wrong- 
fully reproached with having lost his shield 
in battle, he was allowed to exact a heavy 
fine from his libeller. These fines and 
equivalents were called a fredum. Montes- 
quieu says: By the law of the Frisons, half 
a sol was granted as the compensation for 
a man who had been beaten with a stick. 
By the Salic law, an ingénu who gave three 
blows of a stick, paid a fine of as many sols; 
and if the blood were drawn, he was pun- 
ished as though the injury had been inflicted 
with an iron weapon, and had to pay fifteen 
sols. The law of the Lombards established 
various compensations for one, two, three or 
four blows, and ordered that if a man, ac- 
companied by his followers, were to assault 
another who was not upon his guard to 
bring shame and ridicule upon him, he 
should pay half of the compensation which 
he would have been obliged to give in the 
event of his having killed him. 

The study of the above quaint and curious 
laws offers a fertile field of research to the 
iegal antiquary. Today, on the threshold 
of the twentieth century these laws are re- 
garded only as curious relics of the drear 
and musty past, but to the industrious stu- 
dent they lay bare the origin of our Anglo- 
Saxon jurisprudence, and present to his 
inquisitive mind the peculiar ingredients and 
historical origin of early English criminal 
procedure. 
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tally, “that there’s some geod impulse if you 
can only find it. How came you to take such 


The Editor will be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything | a fancy to the rat?” 
in the way of legal antiquities or curiosi- “Coz he bit the warden,” replied the con- 
tics, facetie, anecdotes, etc. vict, cheerfully. 


E 
| 
| 
| 





——— = ye gees) — pig Tue well-known legal expression, “no 
codh ee deities | The Ck tee more chance than a cat without claws would 

; 3 6 . have in hell,” was originated in Illinois. The 
the law, which has been the special field of nuthin: ani: Metans Getan a Seen de 
the magazine in the past, will not be ee Si a cstalinateedl pits 
lected; but in addition to the lighter articles Crbiaiee ent inl aad bs chdaliies Oe arg 
there will be presented articles of a serious Pe - eg Keach titel wet ue ilaas 
character, dealing with problems of juris- po will omieiaaiion to make you believe that 
prudence, with the higher - of the law, my client has no chance in this case. I warn 
and with technical legal questions of interest. ; a aeias ha aes.” ’ 

: : r st his s a 
Attent oa will also be Spree te coneeee Sanem, | Sheree arose and made one of the shortest 
in a department which will bring together the , aa et sean ete Wee 
most important cases in Federal and State “May it please the eitig you aii 
courts dursng the previews wom. A wane mes pr fe jury, the plaintiff in this case has 
ble part of the Editorial Department will be ae: anil Fathi ioe a tt Gleak ie 
a monthly summary of notable articles in encilit tind tn tealh™ 
American and foreign law magazines; and And then he sat down. The jury returned 
it is hoped that judges, law professors and a teem dei ten eleutes, The ine ae 
ractising lawyers, who may h ei ve Bi 
P Mii. =i tie a ve was a good deal of a wit and consequently 
to write exhaustive legal articles, will avail liked a joke, asked, when the jury came in: 
themselves of our columns for ‘the discus- ess k, ae aaa agreed upon a Pes 
sion, in brief letters, of interesting points dict ” , : rat 
which occur from time to time in their pro- : 


fessional work The foreman replied, “We have, your 





Honor.” 
NOTES. “Has the plaintiff anv chance?” asked the 
Tue story is told of a convict who had a | Court. 
rat for a pet in his cell. A visitor in the In a moment the court room was in a roar 
prison saw the convict playing with the rat | and the bailiff was splitting the desk with 
and remarked: his gavel. The judge, however, made no cor- 
“Ah, you have a rat, I see.” | rection in his inquiry, and the clerk’s entry in 


“Yes,” replied the convict; “I feeds him | this case stands today as he wrote it: 
every day. I think more of this rat than of any “The jury finds in this case that the plain- 
other living creature.” tiff had no more chance than a cat without 
“That proves,” said the visitor, sentimen- | claws would have in hell.” 
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No practising lawyer was ever more popu- 
lar in the courts than an obscure Irish solici- 
tor named Barney Regan. No matter how 
dull the case, Barney could find out its hu- 
morous side and brighten up the court by 
the laughter he was sure to provoke. Bar- 
ney practised chiefly in the county court, a 
court which has jurisdiction over small debts 
under twenty pounds. On one occasion, a 
witness, stepping into the box, said, “Yer 
Honer, if ye plaze, sorr, oi’m not ready to 
sthart yet.” “Why not?” asked the judge. 
“Oi’m waiting fur Barney Regan, sorr.” The 
judge was angry and felt the dignity of the 
court was insulted. “How dare vou, sir,” he 
exclaimed, “speak of an officer of this court 
in such a rude manner? It is Mr. Regan I 
would have you understand.” Just then Bar- 
eny entered the court, and commenced open- 
ing his case while removing his overcoat. 
“You'll excuse my client’s familiarity, your 
Honor,” he said. “Famous men in all ages 
have been familiarly spoken of. There were 
Shakespeare, Milton, Macaulay, Tom 
Moore, Nelso: and—Barney Regan!” 

‘A man tay be as crazy asa March hare 
on some subjects and as wise as a states- 
man ought to be on others,” said Judge Ed- 
ward Higbee of Lancaster, Missouri, re- 
cently. 
joying excellent physical health,” the judge 
went on. “Looks unreasonable, eh? I am 
not speaking from my reading, but from per- 
sonal observation. Not so many years 
back—I think it was in 1886—Elder Andrew 
Hicks, a well-known Baptist exhorter of my 
county, was haled before the probate court 
on his wife’s application to show cause why 
a guardian should not be appointed to man- 
age his business affairs. Brother Hicks was 
sixty-five and had accumulated considerable 
property. It was charged that the light of 
his intellect had failed, and that his vast es- 
tate stood an excellent chance of going to 
the dogs unless something was done. 

“The clear-cut issue of capacity was pre- 
sented to the jury. As counsel for Brother 
Hicks I interrogated the applicant’s wit- 





“And all the while he may be en-. 
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nesses, and while all averred their honest be- 
lief that he was hopelessly insane on reli- 
gion, they admitted he was superb on a busi- 
ness transaction, and most of them were can- 
did enough to cite instances where the thrifty 
old preacher had beat them in trades. Sev- 
eral who were acknowledged business fail- 
ures glibly testified the defendant wasn’t 
mentally able to manage the large property 
he had created. 

“Brother Hicks went on the stand in his 
own behalf, and made a capital witness. His 
memory was unusually good and his answers 
were prompt and intelligent. 

“Then Attorney Payton took hold of him 
for cross-examination. He held on to the 
old man for two hours, and nearly every 
question brought an answer that strength- 
ened Brother Hicks’ case. He told of the 
first dollar he made, how he invested it, how 
his fortune grew, and his method of business, 
which was strikingly sound. He gave from 
memory a list of his notes and the interest 
due and credits entered on them. I was 
somewhat astonished at the elaborate detail 
my client was able to go into. Payton 
finally hung his head and looked at the floor. 

“*TIs there anything else you want to 
know, Mr. Payton?’ Brother Hicks asked, 
sweetly. 

“The question seemed to arouse the law- 
yer. He looked the old Baptist exhorter 
square in the eye, and shaking his finger 
menacingly at him, thundered: 

““Elder Hicks, answer me now on your 
solemn oath, are you not John the Baptist, 
sir?” 

“Then there was a change in the witness. 
He threw his arms high above his head, and 
his eyes blazed with maniacal fire. In a voice 
many times louder than the question had 
been put he exclaimed: 

“*Before God, gentlemen, I was on the 
[sle of Patmos!’ 

“His frame shook as if swayed by some 
terrible emotion; his hands clasped convul- 
sively; then he shrank back in his chair and 
was very quiet. He died.in an insane asy- 
lum.” 
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JupGe Marcus Kavanaucu of Chicago 
and Judge Wm. H. McHenry of Des Moines 
are great personal friends and of the same na- 
tionality. The two judges frequently visit 
together. On the occasion of their last visit 
the pair became interested in genealogy and 
decided to hunt up their ancestors and trace 
their pedigree back as far as possible. Ac- 
cordingly both began studying Irish history 
and reading genealogical works. 

A few days later the two judges met again 
to compare notes. Neither looked very 
cheerful, but both had reports to make. 

Judge McHenry was the first to speak: 

“Well, Mark,” he said, “fve looked up 
my ancestors. I found four generations of 
them back in the Irish war and out of the 
four three had been hanged at the yard-arm 
for treason.” 

Even this remark did not bring the smiles 
to Judge Kavanaugh’s face. He waited a 
minute and then replied: 

“Well, Bill, I looked up my ancestors, 
too; but I’m d d if I’m going to tell you 
what I found.” 

And there the matter dropped forever. 





In The Law Times Tighe Hopkins tells the 
amazing story of “Botany Bay in the Thir- 
ties—A Felons’ Paradise”; and from these 
articles the following extracts are taken: 

The free settlers were out-numbered by 
the felons, and it was this circumstance 
chiefly which gave a character unique, bi- 
zarre, and terrible to New South Wales. The 
felonry constituted a vast and most diversified 
order in the State. The various classes com- 
prising it had many names. Thus there 
were “convicts,” “ticket-of-leave men,” and 
“emancipists,” and the “emancipists” were 
subdivided into “conditionally pardoned-con- 
victs,” “fully pardoned convicts,” and “ex- 
pires,” or transported felons whose senten- 
ces had expired. To these may be added the 
“runaway convicts,” and the “bushrangers. 
There is no class known to civilized England, 
from the peasanty up to the dealers and 
shopkeepers, from the dealers to the mer- 
chants, from the merchants to the liberal pro- 
fessions, and from them to the landed gentry, 








and the people of leisure, which was not* 
represented more or less faithfully amongst - 
the felonry of New South Wales. 

Bucolic felonry toiled in the fields, on the 
roads, and at a variety of humble occupa- 
tions; felonry a little ‘cuter than this got it- 
self a snug rum-shop; adventurous felonry 
escaped and turned bushranger, “stuck up” 
the mail coach on the highway, and robbed 
banks, ware-houses, and private residences 
in full daylight; educated felonry, found 
a score of openings in the thriving 
capital; and the beauty and fashion of 
felonry displayed its jewels in the theatre 
and at the ball, drove its four-in-hand 
to the races at Parramatta, and its barouche 
amongst the gay equipages that crowded the 
“drive” to Bellevue Point, on the South 
Head-road. 

Arrived in port, lists of the convicts were 
made out and applications for their assign- 
ment were put in by those of the settlers 
who were entitled to convict servants. The 
inequality of the punishment becomes mani- 
fest at this point. The laborers and plain 
mechanics, who had nothing to recommend 
them but their capacity of hard work (with, 
perhaps, almost unbroken records of good 
character), were pretty certain to serve out 
the whole of their sentences. 

It was the “gentlemen legs” who found out 
the soft places in the colony, and the paths 
that led to fortune; accomplished clerks, of 
pretty appearance and sweet address, who 
had robbed confiding. employers at home; 
nimble swindlers who had preyed upon the 
public for years, and elegant villians of all 
sorts and conditions. There was an elysium 
called Wellington Valley where many of 
these gentlemen were received on their ar- 
rival in the colony, and very few of them lan- 
guished long in durance. Easy berths were 
found for them in the Government offices, or 
a bribe or a plausible tale might produce an 
immediate ticket-of-leave or conditional par- 
don. The cleverest among them seldom un- 
derwent any real punishment. 

A young Irishman of good family, Luke 
Dillon by name, was transported for life from 
Dublin. He had drugged and brutally ill- 


’ 





all 


treated a young lady to whom he was en- 
gaged to be married. She died, and Dillon 
was sentenced to be hanged. Through the 
influence of his friends the sentence was 
commuted to transportation for life, and the 
gay young devil was shipped to Botany Bay. 
He had money in his pocket, and for several 
weeks he was allowed to walk about Sydney 
at his own discretion. 
the luxurious Wellington Valley, and here in 
a short time he received a conditional par- 
don, which made a convict in almost every 
respect a free man. Returning to Sydney, 
he became one of the best known men about 
town, and the companion of gentlemen hold- 
ing high rank in the colony. 

Even more typical than Dillon’s was the 
case of the ticket-of-leave man, James Watt. 
Watt was originally a clerk in the office of 
a Writer to the Signet in Scotland. Charged 
with some grave delinquencies, he fled to 
England, and was proclaimed an outlaw by 
the law of Scotland. In London, however, 
he obtained a situation in a commercial 
house in Fore street, where he remained un- 
til the discovery of a fresh series of frauds 
put him to his heels again. He was taken at 
last, and sentenced to fourteen years’ trans- 
portation. But the Botany Bay of fifty 
years agO was a veritable Tom Tiddler’s 
ground for rogues of this quirk, and Watt 
made splendid weather of it there. At this 
date there was no necessity to employ either 
convicts or emancipated felons in the public 
offices, but the Government of the day stuck 
to that infatuated policy, and Watt, the thief 
and forger, instead of being sent to the road- 
gang and lodged in gaol, was at once en- 
gaged as a civil servant. After a length of 
time he was assigned to the proprietors of a 
leading Sydney journal. An emancipated 
convict edited this organ of colonial opinion, 
which, as may be imagined, had nothing un- 
kind to say about the ladies and gentlemen 
languishing in the silken bonds of antipodean 
captivity. Soon, however, the irresistible 


Watt got the upper hand, and “Mr. Editor 
Watt,” to the scandal of the decent settlers, 
became a person to be reckoned with in the 
The whole of the free community 


colony. 


Then he was sent to | 
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was thrown into a ferment. 
and lived in open violation of the law. Ef- 
forts were made to bring him to justice 
again; one authority after another was ap- 
pealed to, but the very chiefs of police were 
afraid of him. Placed on his trial at length, 
the magistrates assembled on the Bench 
threw up the case in disgust after a seven 
days’ hearing, satisfied there was no convict- 
ing a felon who was proved in court to have 
had the secret countenance of a principal le- 
gal officer of the Crown, and even of the gov- 
ernor himself. Watt at this time boasted 
that he ruled the colony, and it is certain that 
he assisted in procuring the removal from 
the commission of the peace of thirty-three 
of the independent territorial magistrates 
who had been so presumptuous as to suggest 
that New South Wales was becoming con- 
vict-ridden. 

Strangers visiting Sydney at this period 
learned with astonishment that the handsonie 
carriages which rolled through the main 
streets were the property of “emancipants,” 
or of convicts who had been assigned to their 
wives; that the rakish-looking gentleman 
with the diamond rings driving that smart 
cob was Mr. W. Sykes, of whom an Old 
Bailey judge had said five years previously 
that “hanging was too good for him”; that 
the handsome, keen-faced man riding his 
well-shaped hackney was an ex-attorney’s 
clerk of Bedford-row, who had been in some 
little trouble about a forged will, but was 
now one of the most prosperous solicitors 
in Sydney; that the brilliant madam in the 
curricle was the once-notorious Mrs. Mary 
Flanders, whom the golden vouth of London 
remembered to their cost; and so on. 

The depravity of morals was all but uni- 
versal. A negro had come to the colony as 
some gentleman’s servant. He had been 
his master’s faithful and trusted retainer for 
years, but in Sydney he robbed him. He 
stood his trial at the quarter sessions, and 
was asked by the judge if he could produce 
a witness as to his character. The blackie 
shook his head mournfully. “No, Massa! 
Poor Jaccho hab no character now! When 
Jaccho came a Sydney, Jaccho berry good 


Watt defied it, 
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man. But Jaccho dam rogue now! All 
dam rogue in Sydney. Bimeby, Massa 
Judge be dam rogue too!” 

The female convicts were for the most part 
quite as egregiously mismanaged as the 
males. From the hour of their embarkation 
in England they were under a merely t.omi- 
nal restraint. The herd of women conveyed’ 
on the transport—ranging from poor little 
servant-maids, vagrants, cutpurses, and com- 
mon trulls, up to the Aspasias who had 
queened it in West-end supper-rooms, and 
who stepped on board in their furs—had full 
liberty of intercourse during the eight 
months’ voyage. No prison matrons were 
over them, no warders of their own sex; they 
were disciplined solely by the ship’s surgeon. 
The surgeon appointed whom he pleased as 
nurses to the sick, and, if he were gallantly 
inclined, he might admit to the indulgences 
of the hospital, for the whole of the voyage, 
all the prettiest and most interesting of his 
passengers. It was no part of Aspasia’s pen- 
ance to shiver on deck in a prison calico. 
Room was found in the hold for her trunks, 
which were usually stuffed with apparel in 
the best fashion; and she spent the last week 
of the trip to Port Jackson in selecting the 
most becoming wear for her début. The town 
turned out to witness the arrival of the 
“ladies’ boat,” 
of marriage, and other proposals, on their 





way from the transport to the Factory. | 


The Factory was an < treeable retreat at 
Parramatta for the frail recluses of Botany 
Bay. Three classes of women were admitted 
there: (1) Those who had not been assigned 
as servants on their arrival in the colony; 


(2) those whose masters had returned them | 


upon the hands of the Government; and (3) | 
those who, having completed their sentences, | 
were awaiting there some fresh development 
of fortune. At the period under discussion, 
the Factory was administered by a Mrs. Gor- 
don, whose “two dashing daughters” were 
said to be “not the most perfect examples of 
virtue to the numerous females under her charge.” 

The position of a plain settler, who, want- 
ing a nurse maid or a cook, received un- | 
awares into his household an erstwhile cele- | 


| 
| 
} 


and the ladies received offers | 


brated ornament of the Vauxhall Gardens; 
was in no way enviable. The story is still 
extant of an unsophisticated colonial farmer 
who hired in the capacity of housekeeper a 
dulcinea of this quality. She drove up to the 
station with a cartload of luggage, “perfumed 
with botanical creams,” and declined to be 
interviewed by her master until she had put 
on silk stockings. 

But the shrewdest of the female convicts 
preferred the Factory to service of any kind 
among the settlers; for “Mrs. Gordon’s 
lambs,” as they were called, were fairly well 
cared for, they were never put to work, and 
they had the chances of fortune. The Fac- 
tory seems to have been at once a rather 
luxurious asylum, a show place, and a matri- 
monial agency. It may have been other 
things besides. It was certainly not in all. 
respects the most reputable institution in the 
colony. Children born within the walls were 
baptised in the name of the governor of the 
day! Mrs. Gordon, one may conjecture, re- 
tired on a fortune. 

Almost the whole legal system of the col- 
ony was wretchedly inefficient, and hope- 
lessly immoral. The smartest persons con- 
nected with it were convicts and ex-convicts. 
Among the law officers of the Crown sent 
out from England there was hardly one com- 
petent man. An Attorney-General under 
Darling’s administration was scarcely ever 
sober, and left his business to be done by 
his convict clerk, who was always open to a 
bribe when drawing an indictment. Criminals 
with long purses, whom Mr. Attorney-Gen- 
eral B was called upon to prosecute, had 
rarely anything to fear. When legal abuses 
were at their height in the colony, the whole 
squad of barristers and attorneys acted both 
as solicitors and as counsel, and the most 
frivolous actions were got up “in the inter- 
ests of business.” Imported legal rogues 
abounded, and, as these were usually as- 
signed to second-rate lawyers in the colony, 
the general standard of morality in the Pro- 
fession may be readily imagined. What was 
euphemiously known as the “emancipist con- 
nection” was a highly profitable one to the 
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baser sort of lawyers, whose convict clerks, 
learned in every trick and quibble of the code, 
enjoyed nothing so much as bringing off 
the skin of his teeth a client of their own kid- 
ney. They had access to the gaols, where 
they worked up cases on principles of their 
own; they played the mischief with witnesses, 
never scrupling to put a dangerous one out of 
the way; they swore hard, and would slip out 
of court while a trial was in progress, to 
buy, for a pint of rum, witnesses to character 
who had never set eyes on the prisoner till 
they beheld him in the dock. 

A finished specimen of the convict clerk 
was one Williams, who had been an attorney 
in Liverpool. While in practice there, he 
did a desperate piece of forgery by which the 
inheritance of a considerable property was 
altered. So gross was the case that Williams 
was sentenced to transportation for life. His 
troubles were at an end, however, when he 
descended in Botany Bay, for he was as- 
signed forthwith to a young solicitor named 
Allen. Allen had been starving for want of a 
practice, but from the day that Williams en- 
tered his office business began to pour in 
upon him. Williams conducted it all behind 
the curtain, and was soon taken into part- 
nership by his grateful master. His wife 
joined him, and, while his crime and convic- 
tion in England were still fresh in the public 
mind, he was driving a very neat turn-out in 
Sidney. That other adept, James Watt, was 
his bosom friend; and it was Williams who 
prepared the case for the defence when the 
able editor was put upon his trial. 

“A sink of corruption and iniquity,” “de- 
testable profligacy and disgusting filth,” are 
among the expressions used by the chronicler 
already referred to in his description of “the 
whole system of the law courts, and the ac- 
tual state of the Lega! Profession in New 
South Wales.” 

The jury-box and its occupants, on the oc- 
casion of almost any trial of importance, w re 
a sight grotesque’ enough to provoke the 
humor of a Swift. Trial by jury was. intro- 
duced experimentally, with the objects of 
“elevating the tone of public feeling, and of 
holding out to the convicts an inducement to 


reform.” These objects the Government set 
about realizing in the topsy-turvy fashion 
which, upon paper, seems an anticipation of 
the Gilbertian form of comic opera. The 
“tone of public feeling” was to be “elevated” 
by the admission of felon jurors to the panel, 
and the old “leg” in trouble was to be “in- 
duced to reform” by being privately assured 
by counsel of the stamp of Williams that the 
“right sort of men” would be put into the 
box. The “right sort of men” were the 
brotherhood of the felonry, and of such was 
the jury of New South Wales. Ex-murder- 
ers, burglars, swirdlers, forgers, grown into 
Carlyle’s respectability of gighood and the 
possession of property, took their places in 
the box, to hold out, in the teeth of evidence, 
for the acquittal of an old friend, or for the 
conviction of a prisoner whose innocence was 
so plain that, as gaol-birds, they could not 
but regard him with contempt. There was 
no persuading them to convict the guilty, or 
to acquit the innocent. 

A convict, well known in the colony, was 
charged with the murder of his wife. The 
prosecution produced a case without a flaw, 
and the judge gave the jury to understand 
that they could not decently acquit the pris- 
oner. But there were four “legs” in the box, 
who told the foreman “they’d be d—d if they 
hanged” the wife-killer. One of them pulled 
off his boots in the jurors’-room, and swore 
he would eat shoe-leather till the rest of the 
jury were of his mind. He added, by way of 
encouraging them, that he had “eaten leather 
for a fortnight in the bush.” Verdict: Not 
guilty. 

On the same day an emancipated felon was 
arraigned before the Supreme Court. He 
challenged one juror only in the box. Asked 
to explain his objection, he said he “didn’t 
know exactly—the gentleman was quite un- 
known to him—he didn’t like his appear- 
ance.” This was the only juror in the box 
who had not done time. 

Convicted cattle-stealers were considered 
capital jurors for cattle-stealing cases. <A 
famous cattle-lifter was summoned on the 
jury in a case of this kind. He was out on 
bail on a charge of horse-stealing, but that 
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did not prevent his admission to the panel. 
The case for the prosecution was in the 
hands of the Attorney-General, who, after a 
glance at the jury-box, declined to proceed 
with it. “He would not,” he said, “in the 
absence of almost all the special jurors, go 
on with the case of cattle-stealing. The 
names that had been called were almost all 
publicans, emancipated convicts; and, in the 
absence of the merchants, he would not risk 
the administration of justice in the hands of 
the publicans.”’ 

On another occasion, a summoning officer 
returned two of the summonses for the jury 
with characteristic indorsements. One of 
the expected jurors had been transported 
for life to a penal settlement in the colony; 
the other had been “hanged for murder two 
years ago.” 

But now, for an instant, the other side of 
the picture. The felon’s Paradise was also, 
at this very early stage of its existence, a 
highly civilized, a wealthy, an immensely 
productive, and a rapidly advancing colony. 
The parent country, having discovered its 
resources, its capacities, and its possibilities, 
had condescended to bestow upon it some 
measure of encouragement. Botany Bay 
was emerging from the character of a semi- 
savage penal settlement, and was assuming 
the character of a commercial and agricul- 
tural community. 

The free settlers had proved themselves an 
energetic and an enterprising race, but they 
could not unaided have brought the colony 
forward at this pace in the astonishingly short 
time of five-and-twenty years. It is perhaps 
not extravagant to say that the felony fur- 
nished the greater portion of the brains and 
genius of the nascent colony. 





AN ignorant foreigner was arrested in San 
Francisco the other day, and when taken to 
the city prison his condition was so un- 
cleanly that he was told by the corporal to 
strip and take a bath. “Vat, go in de 
water?” he asked. “Yes, take a bath; you 
need it. How long is it since you had a 
bath?” With his hands aligned upward, he 
answered: “I never vas arrested before.” 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


LitTLeton’s Tenures. In English. Edited 
by Eugene Wambaugh, Washington, D. C.;: 
John Byrne and Company. 1903. Sheep, 
$3.00; cloth, $2.50. (Ixxxvi+341 pp.) 
Messrs. John Byrne and Company con- 

ceived a few years ago the happy idea of 

publishing, in a new and revised form, a 

‘Legal Classic Series,” to consist of the fol- 

lowing four time-honored masterpieces: 

Glanville, Britton, Littleton’s Tenures, and 

The Mirrour of Justices. Of these treatises, all 

but the last of the series have been published, 

and the present edition of Littleton’s Tenures, 
issued from the press during the past sum- 
mer, is the third. 

The translations of the text have been 
carefully chosen, and a biographical and 
scholarly introduction puts the student, in a 
large measure, in a position to understand, 
and, therefore, to enjoy the text placed be- 
fore the public. The present notice does not 
pass in review Glanville and Britton previ- 
ously published and already noticed in these 
columns; but confines itself to the edition of 
Littleton’s Tenures, admirably and lovingly 
prepared by Mr. Eugene Wambaugh, pro- 
fessor in the Harvard Law School. 

“The book is of uncertain date,” says the 
learned editor, “but probably was written 
toward the close of Littleton’s life. It pro- 
fesses to have been written in order to aid 
Littleton’s son Richard in his study of law. 

The book was printed . . in 

1481 or 1482, being one of the eartiest 

books printed in London and the earliest 

treatise on English law printed anywhere.” 

Now, if this little treatise were really worth- 

less, the fact that it is the first English law 

book to appear in print, would make it a 

choice morsel to the collector. It is, how- 

ever, intrinsically valuable, and to the law- 
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yer it means the very source and spring of 
our printed law. Holding it within his 
hands he feels in a hitherto unsuspected way 
how singularly modest and unpretentious 
was the system of law, which, from being the 
common law of England, has become the 
common law of empires beyond the seas. 

But rare as this little treatise is from a 
collector’s point of view, it is a rarer and 
more truly a treasure to the lawyer. Once 
the “introduction to legal education from a 
hundred years before the publication of 
Coke’s Institutes until fifty years after the 
publication of Blackstone’s Commentaries,” 
(with which treatise on Tenures the lawyer 
should be familiar at his peril) the little book 
has put off its earthly garments, as it were, 
and has become an historical document. As 
Mr. Wambaugh aptly says: “Nor has Lit- 
tleton’s reputation lessened with the lapse of 
time. It is true, that his famous book is no 
ionger used as a daily key to existing law; 
but its diminishing utility in practice has been 
more than balanced by its increasing value as 
a picture of the past. Here the his- 
torian gets a picture of the law at the inter- 
esting moment when from the middle ages 
were springing the beginnings of modern 
life, and reads one of the chief intellectual 
products in England of the fifteenth century, 
and. if he is wise, discovers that this little 
book—at first glance strangely out of place 
in the Wars of the Roses—was a natural 
and necessary product of an age when, de- 
spite private and public warfare, or, more ac- 
curately, on account of it, the English peo- 
ple saw in law the only protection from op- 
pression and anarchy.” (lxiv—Ixvi.) 

The first requisite in an editor is, it would 
seem, that he has genuine sympathy with his 
text; for editorial work is dry and repels 
many a well-disposed soul. This somewhat 
equivocal attitude often lends spice to the 
notes of the commentator; but inevitably 
operates to the detriment of the text, which 
silently but sensibly suffers in the process. In 
the next place, it would appear that the editor 
should possess, in addition to a sympathy for 
and appreciation of the text, a large and 
abundant understanding of the author’s pur- 
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pose and work to the end that the annota- 
tion may bring out the meaning of the text, 
rather than blunt, confuse or sink it under a 
mass of superimposed learning. Mr. Puff’s 
advice to the confidant in The Critic—to 
keep her “madness in the background’”’—ap- 
plies in no uncertain way to an editor. 

And in the next, but in no means the last 
place, the editor should look upon the text 
as something sacred. A manifest misprint 
may well be corrected, an interpolation may 
well be inserted if indispensible, but the orig- 
inal text of the author should remain, as far 
as possible, untouched. In this way the 
work is a new edition, not a new book. Of 
course, every emendation, or interpolation 
should be noted, so that the reader may not 
confuse author and editor. So-called liber- 
ties with the text can find no justification 
either in law, morals, or good conscience. 

Mr. Wambaugh possesses these requisites 
in overflowing measure, and the text of Lit- 
tleton appears, as it should appear, with no 
unnoted change; illustrated by a large and 
varied learning, and introduced by a bio- 
graphical and critical essay, which outlines 
the life of the man Littleton, his relation to 
the times in which he lived, and the circum- 
stances which led him to the competes of 
the little masterpiece on Tenures. 

It is often as perilous to study a man apart 
from his environment and the circumstances 
of his times, as to take the weed from the sea, 
to borrow an illustration from Emerson’s 
exquisite verse. Littleton, so surveyed, is 
nothing but a lawyer, with little or no claim 
to human sympathy. Mr. Wambaugh has 
viewed his author as a product of the mid- 
dle-age England; has given him a local 
habitation—indeed, he personally visited Lit- 
tleton’s birthplace, Frankley, and _ other 
places connected with his fame, and has 
brought him at various points of his career 
before the reader as a not unknown or ob- 
scure figure of his time. Thus he makes 
him a contemporary, if not an intimate of 
Warwick (p. xxv.), and, in stating that he 
was recorder of Coventry, connects him with 
his famous successor and commentator 
Coke (p. Ixi, note 2). Indeed, in another 
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passage the editor shows us Littleton stand- 
ing face to face with royalty itself. “In 1450, 
Coventry was visited by Henry the Sixth. 
The ceremonies are carefully described in a 
minute that may have been composed by 
Littleton himself. The account of the King’s 
receiving at the old Priory the Mayor and 
the other representatives of Conventry con- 
tains this passage as to the spokesman: 
‘Thomas Lytelton then recordur, seyde unto 
the Kynge suche wordes as was to his 
thynkyng most plesaunt; oure soveren lorde 
seyeng agayne the wordes: ‘Sir, I thank you 
of youre goode rule and demene, and in 
spesiall four youre goode rule the last yere 
past, for the best ruled pepull thenne within 
my reame; and also I thank you for the 
p’sent that ve nowe gave to us.’ The which 
p’sent was a tonne of wyne and xx’tie grete 
fat oxen” (xxvii). 

In 1466, Littleton was appointed judge of 
the Common Pleas and once again the 
learned editor projects his author into the 
clear light of history. “In 1475, he received 
a mark of the royal favor by being brought 
in to add distinction to a brilliant ceremony, 
which then was picturesque and which now 
seems both picturesque and pathetic. Nicolas, 
the historian of the Order of the Bath, after 
describing certain early admissions to that 
order, says: “The next creation was in 1475, 
when the Prince of Wales and Duke of York, 
the two sons of King Edward the Fourth, re- 
ceived the honours of chivalry, on which oc- 
casion many other of the young 
nobility, together with the Chief Justice of 
the King’s Bench, and the learned Judge 
Littleton, were made Knights of the Bath.’ 
The historian goes on to describe the details 
of the instituting of a Knight of the Bath; 
but the modern reader does not need those 
details, gorgeous though they be, to fix his 
mind upon the pageant of that particular day; 
for when the venerable Littleton was made a 
Knight of the Bath the two princes who were 
similarly honored were children who now are 
among the most conspicuous figures in his- 
tory: one of them was then five years old, 
and the other was three; and eight years 





later the two were smothered in the Tower” . 
(xliv—xlv). Six years later (August 23, 1841) 
the learned judge died and was buried in 
Worcester Cathedral. The interesting will 
is set forth at length (xlvii—tvii). 

In this way Littleton is made a thing of 
flesh and blood; is made to appear in this 
world as one of us, clothed with a personal 
and historical interest, for whose personality 
we of the twentieth century may well have a 
genuine respect and human interest. 

So much for Littleton the man. In the 
next place, Mr. Wambaugh shows us the 
course of study pursued by the lawyer of 
those days (xxi.—xxii.), and Littleton’s prog- 
ress in his profession as barrister and ser- 
jeant (xxix.—xxxviii.), under sheriff of 
Worcestershire and recorder of Coventry 
(xxv.—xxix.) and Judge of the Court of 
Common Pleas (xxxviii. et seq.). 

It is perhaps in the treatment of this sub- 
ject that Mr. Wambaugh’s rich learning and 
painstaking investigation well-nigh over- 
whelm the reader. The Year Books are 
opened and made to testify to Littleton’s 
practice, both before and after his elevation 
to the degree of serjeant, and the effect of 
his promotion is considered upon his prac- 
tice (xxix.—xxxi.). 

Nor is the investigation stopped here. The 
editor examines the cases in the Reports dur- 
ing Littleton’s fifteen years’ service in the 
Common Pleas and the statement is hazarded 
that “the Year Books present a considerable 
number of cases that can be read with inter- 
est even now” (xli.—xliv.). As Mr. Wam- 
baugh enumerates the cases and gives exact 
tcferences to them the reader is in a posi- 
tion to appreciate the labor of love every- 
where evident in the edition. 

Littleton—the man, the lawyer and the 
judge—is thus carefully placed before us, but 
lest the picture might fail as a portrait, Mr. 
Wambaugh tells us that there used to be three 
portraits and critically examines their origin 
and history (lvii—lix.), and makes Coke 
vouch for “the well-known engraving which 
first appeared in 1629,” as a “true por- 
traiture.” 








The Green Bag. 


| 

The section on Bibliography (lxvii— | 
Ixxxiv.) is a work of years. In speaking of | 
it the editor says: “The following list at- 
tempts to catalogue all the printed editions of 
the Tenures. In such an undertaking it is in- 
evitable that there shall be omissions and 
errors. To reduce the defects to a minimum, 
in 1902 the editor visited many libraries that 
might be expected to contain copies of Lit- 
tleton. The copies thus found are attributed 
to the proper libraries by abbreviations in 
parentheses. The editor has also inserted— 
though without the parentheses indicating 
personal examination—other editions whose 
existence is vouched for by good authority. 
In making the list, editions heretofore un- 
catalogued were found; but it was also dis- 
covered that some editions heretofore sup- 
posed to exist were merely imaginary, cata- 
loguers having made cierical errors in copy- 
an edition in 


ing dates, or having said that 
Law French was in English or vice versa, or 
having confused Littleton’s Tenures with the 
Old Tenures. The editor has good reason to 
suspect that he has not discovered all the edi- 
tions; and, conversely, it is not improbable 
that some of the editions herein catalogued 


separately are from the same type, with mere 
alterations in the date of the title-page or of 
the colophon, and that consequently future 
investigators will make a few omissions in 
the list here given. 


“Each edition is catalogued in an abbre- 
viated way. First is given the date, when 
indicated by the title-page or by the colophon. 
Next is given—except as to Coke upon Lit- 
tleton and the editions containing a transla- 
tion into modern French—the name of the | 
publisher, when known; and it is to be under- | 
stood that the place of publication was Lon- | 
don, unless otherwise indicated. Next is | 
given,witnin parentheses, an indication of the | 
libraries in which the editor has seen copies. | 
When the editor has seen no copy the au- | 
thority for inserting the edition is cited.” 


The various editions are grouped under the 
following headings: In Law French only 
(Ixix.—Ilxxvii.); in Law French and modern 
French (lxxvii.—Ixxviii.); in English only 
(Ixxviiii—tIxxxi.); in both Law French and 
Englisn (Ixxxi.—lxxxii.); Coke upon Little- 
ton (Ixxxii.—1lxxxiv.). 

The editor informs us that the last edition 
previous to his appeared fifty years ago. It 
is, perhaps, not too much to say, as a last 
word, that Mr. Wambaugh’s edition may 
well be the fina! edition of the treatise. Lit- 
tleton waited more than four centuries for 
the present editor, and it is not unlikely that 
an equal period will elapse before the little 
masterpiece appears in a garb to challenge 
comparison with Mr. Wambaugh’s labors. 

The book is at once an honor to America 
scholarship, and a model of painstaking, ac- 
curate and intelligent research. With that 
delicate, nor to say exquisite, sense of the fit- 
ness of things everywhere evident in the 
editor’s text, the edition is graciously dedi- 
cated to “The Inner Temple, the learned 
society wherein Littleton for more than four 
hundred years has been regarded with pecu- 
liar veneration.” 

A TREATISE ON THE LAW OF JUDGMENTS. 
By H.C. Black. Second edition. St. Paul: 
West Publishing Co. 1902. Two volumes. 
(ccii+1592 pp.) 

Here is a book that contains an unusual 
amount of interesting law. Besides the more 
commonplace necessarily expected 
under the head of Judgments, there is here a 
presentation of somewhat collateral topics 
with which many lawyers are comparatively 
unacquainted and for which they frequently 
would not know where to go; for example, 
the theoretically and practically important 
question whether a judgment is a contract, 
what proceedings are in rem and what is 
the effect of such proceedings, foreign judg- 
ments and judgments of other States. 


topics 








